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Part 1

Introduction

Regulation 1.01

Part 1

1.01

1.02

1.03

1.04

Introduction

Name of Regulations [see Note 1]

These Regulations are the Occupational Health and Safety
(Safety Standards) Regulations 1994.

Commencement

These Regul ations commence on 31 March 1995.

Note In these Regulations, boxed notes similar to this are used to help you
to read the Regulations. The notes are for information only, and the effect of
subsection 13 (3) of the Acts Interpretation Act 1901 is that they do not
form part of the Regulations.

The notes serve various purposes, such as providing historical or
explanatory information. They may draw your attention to the existence of
documents such as Approved Codes of Practice, which provide practical
guidance on how a particular standard of health and safety can be achieved
and describe the preferred methods or courses of action for achieving the
standard of health and safety.

Definitions located in Part 10

Part 10 contains definitions of certain expressions that are used
in these Regulations.
Note Part 10 defines expressions that are generally used in more than one

Part of these Regulations. If an expression is used only in one Part of the
Regulations, it will be defined at the start of that Part.

In addition, a number of expressions that are used in these Regulations are
defined in section 5 of the Occupational Health and Safety (Commonwealth
Employment) Act 1991, including workplace, employer, contractor and
employee (which is explained in more detail in section 9 of the Act).

General defence

A person is not guilty of an offence against these Regulations if
the alleged offence arises out of circumstances over which:

(@ the person did not have control; and

(b) the person could not reasonably be expected to have
control.
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Introduction Part 1

Regulation 1.05

Notes

1. These Regulations incorporate National Standards declared by the
National Occupational Health and Safety Commission under subsection
38(1) of the National Occupational Health and Safety Commission Act
1985.

2. Pendlties in these Regulations are expressed in penaty units, in
accordance with the requirements of section 4AA of the Crimes Act 1914.
At the time these Regulations commenced, one penalty unit was equal to
$100.

3. State and Territory laws also promote occupational health and safety,
and they may apply, in addition to these Regulations, to the people and
bodies referred to in these Regulations.

1.05 Hazard identification and risk assessment

)

)

3

An employer must ensure, in relation to the implementation of
these Regulations, that appropriate steps are taken to identify
al reasonably foreseeable hazards arising from work which
may affect the health or safety of employees or other persons at
work.

Penalty: 10 penalty units.

If a hazard is identified under subregulation (1), the employer
must ensure that an assessment is made of the risks associated
with the hazard.

Penalty: 10 penalty units.

In carrying out an assessment under subregulation (2), the
employer must, as far as reasonably practicable, determine a
method of assessment that adequately addresses the hazards
identified, and includes at least one of the following:

(@ avisual inspection;

(b) auditing;

(c) testing;

(d) technical or scientific evaluation;

(e) ananaysisof injury and near-miss data;

(f) discussions with designers, manufacturers, suppliers,
importers, employers, employees or other relevant parties;

(g) aquantitative hazard analysis.
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Part 1

Introduction

Regulation 1.06

(4)

()

Without limiting the operation of subregulations (1) and (2),
the identification of hazards and the assessment of associated
risks must be undertaken:

(@ beforethe introduction of any plant or substance; and

(b) before the introduction of a work practice or procedure;
and

(c) before changing a workplace or a work practice, or an
activity or process, where the change may give rise to a
risk to health or safety.

This Regulation does not limit the operation of any other
regulation that expressly provides for the identification of
hazards or the assessment of risks to the health or safety of a
person at work.

1.06 Control of risk after a risk assessment has been
made

(1) An employer must ensure that any risks to health or safety
arising from work are:

(@ eiminated; or

(b) if itis not reasonably practicable to eliminate the risks —

minimised.

Penalty: 10 penalty units.

(2) If it is reasonably practicable only to minimise risk, the
employer must implement control measures by taking the
following steps:

STEP 1: the application of engineering controls, including
substitution, isolation and modifications to design
and guarding.

STEP 2. if Step 1 does not minimise the risk, the application
of administrative controls, including safe work
practices.

STEP 3: if Step 2 does not minimise the risk, the provision
of appropriate personal protection.

(3) This Regulation does not limit the operation of any other
regulation that expressly provides for the control of risks to the
health or safety of a person at work.
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Regulation 1.06

Note The Occupational Health and Safety (Commonwealth Employment)
Act 1991 imposes general duties upon groups of persons. These genera
duties are supported by specific duties that are prescribed in these
Regulations. This note identifies:

(a) the groups of people upon whom duties are imposed by the Act; and
(b) the provision of the Act which imposes the general duty.

1. Employers

Employers are referred to in sections 16 (Duties of employers in relation to
their employees) and 17 (Duty of employers in relation to third parties) of
the Act.

2. Manufacturers

Manufacturers of plant or substances are referred to in section 18 of the Act
(Duties of manufacturersin relation to plant and substances).

3. Suppliers

Suppliers of plant or substances are referred to in section 19 of the Act
(Duties of suppliersin relation to plant and substances).

4. Personserecting or installing plant

Persons erecting or installing plant in a workplace are referred to in section
20 of the Act (Duties of person erecting or installing plant in aworkplace).

5. Employees

Employees are referred to in section 21 of the Act (Duties of employeesin
relation to occupational health and safety).
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operators of industrial equipment

Introduction

Regulation 2.01

Part 2 Competency requirements
and certification standards for
users and operators of
industrial equipment

Division 1 Introduction

2.01 Object of Part 2

2.02

The object of thisPart is:

(@ to minimise the incidence and severity of injuries
associated with performing the work of an occupation
referred to in regulation 2.03 by requiring employees and
contractors performing the work to have a particular
standard of competency; and

(b) to make arrangements for the possession and use of
certificates that state that a person has the particular
standard of competency.

Note The regulations in this Part should be read with the Nationa

Occupational Heath and Safety Certification Standard for Users and

Operators of Industrial Equipment (NOHSC: 1006 (2001)), declared by

NOHSC and as in force on 26 September 2001. The Standard can be found

on the Internet at

http://www.nohsc.gov.auw/PDF/Standards/NOHSC-1006-2001_STANDAR

D.pdf.

Interpretation of Part 2

In this Part, unless the contrary intention appears.

certificate of competency means a document described in
regulation 2.04.

certifying authority means an authority referred to in
paragraph 2.04 (b).

Class A Commonwealth certificate means a document
described in subregulation 2.05 (1).

Class B Commonwealth certificate means a document
described in subregulation 2.05 (2).
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Introduction Division 1

Regulation 2.03

2.03

Commonwealth certificate means a Class A Commonwealth
certificate or a Class B Commonwealth certificate.

certificate assessor means a person who is authorised, by a
certifying authority, to assess the competency of another
person for the purposes of the certifying authority.

Equivalence and Trandation Tables means the document
entitled Equivalence and Trandlation Tables:

(@ published by the Safety Rehabilitation and Compensation
Commission; and

(b) as in force on the day on which this Regulation
COMMENCeS.

interim certificate, for the work of a regulation2.03
occupation, means a certificate issued by or on behalf of a
certifying authority to the effect that the employee has
successfully demonstrated competence in the work.

NOHSC: 1006 (2001) means the National Occupationa Health
and Safety Certification Standard for Users and Operators of
Industrial Equipment (NOHSC: 1006 (2001)).

Note NOHSC: 1006 (2001) can be found on the Internet at
www.nohsc.gov.au/PDF/StandardyNOHSC-1006-2001_STANDARD.pdf.

pressure equipment operation means the operation of:
(@) aboailer; or

(b) aturbine; or

(c) areciprocating steam engine.

regulation 2.03 occupation means an occupation referred to in
regulation 2.03.

What occupations are covered by Part 2?
This Part applies to the work of a person involved in
performing work or atask that is:
(@ inany of the following occupations:

(i) scaffolding;

(ii) dogging;

(iii) rigging;

(iv) crane and hoist operation;

(v) pressure equipment operation; and
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Regulation 2.04

Competency requirements and certification standards for users and
operators of industrial equipment

Introduction

(b) referred toin NOHSC: 1006 (2001).
2.04 What is a certificate of competency?
A certificate of competency is a document that:
(@) identifies the competency of the person to whom it is
issued; and
(b) isissued by an authority of a State or a Territory that has
the power, under a law of the State or Territory, to issue a
certificate that relates to the performance of the work of a
regulation 2.03 occupation.
Note The States and Territories that implement NOHSC: 1006 (2001) will
issue certificates that comply with clause 5.4 of that Standard.
2.05 What are Class A and Class B Commonwealth
certificates?
(1) A Class A Commonwealth certificate is a document:
(@) thatisissued by an employer before the day on which this
Regulation commences; and
(b) that is described, in the Equivalence and Trandation
Tables, as being equivalent to a particular certificate of
competency; and
(c) that states that the person to whom the document is given
has achieved a particular competency in an occupation
that, after the day on which this Regulation commences, is
aregulation 2.03 occupation.
(2) A ClassB Commonwealth certificate is a document:
(@) that isissued by an employer before the day on which this
Regul ation commences; and
(b) that is not referred to in the Equivalence and Trandlation
Tables; and
(c) that states that the person to whom the document is given
has achieved a particular competency in an occupation
that, after the day on which this Regulation commences, is
aregulation 2.03 occupation.
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Duties relating to the performance of work Division 2

Regulation 2.05A

Division 2 Duties relating to the performance
of work

2.05A Qualified employees and qualified contractors

(1) For this Division, an employee is qualified for an occupation
if:
(@ the employee holds a valid certificate of competency for
the class of occupation; or

(b) the certifying authority in the State or Territory has
exempted the employee from holding a certificate of
competency for the class of occupation; or

(c) the employee holds a valid Class A Commonweadlth
certificate for the class of occupation; or

(d) the employee holds a valid Class B Commonwealth
certificate:

(i) for the class of occupation; and

(i) in relation to the employer who controls the
performance of the work; or

(e) the employeeis allowed, under regulation 2.07B, 2.07C or
2.07F, to perform the work without holding a certificate of
competency, a Class A Commonwealth certificate or a
Class B Commonwealth certificate.

(2) For thisDivision, acontractor is qualified for an occupation if:

(&) the contractor holds a valid certificate of competency for
the class of occupation; or

(b) the certifying authority in the State or Territory has
exempted the contractor from holding a certificate of
competency for the class of occupation; or

(c) the contractor holds a valid Class A Commonwealth
certificate for the class of occupation; or

(d) the contractor holds a valid Class B Commonwealth
certificate:

(i) for the class of occupation; and

(i) in relation to the employer who controls the
performance of the work or who controls the
workplace; or
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Duties relating to the performance of work

Regulation 2.06

(e) the contractor is allowed, under regulation 2.07D, 2.07E or
2.07F, to perform the work without holding a certificate of
competency, a Class A Commonwealth certificate or a
Class B Commonwealth certificate.

2.06 Performing the work of a regulation 2.03 occupation

(1) An employee must not perform the work of a regulation 2.03
occupation if the employeeis not qualified for the occupation.
Penalty: 10 penalty units.

(2) A contractor must not perform the work of a regulation 2.03
occupation at a workplace if the contractor is not qualified for
the occupation.

Penalty: 10 penalty units.

(3) Strict liability applies in subregulations (1) and (2) to the
physica element that the work is of a regulation 2.03
occupation.

Note For strict liability, see section 6.1 of the Criminal Code.
2.07 Allowing a person to perform the work of a regulation
2.03 occupation

(1) Anemployer must not allow an employee to perform the work
of aregulation 2.03 occupation if the employee is not qualified
for the occupation.

Penalty: 10 penalty units.

(2) An employer must not allow a contractor to perform the work
of aregulation 2.03 occupation at a workplace if the contractor
is not qualified for the occupation.

Penalty: 10 penalty units.

(3) Strict liability applies in subregulations (1) and (2) to the
physica element that the work is of a regulation 2.03
occupation.

Notel For subregulation (3), for strict liability, see section 6.1 of the
Criminal Code.
28 Occupational Health and Safety (Safety Standards)

Regulations 1994

Federal Register of Legislative Instruments F2007C00166



Competency requirements and certification standards for users and Part 2

operators of industrial equipment
Duties relating to the performance of work Division 2

Regulation 2.07B

2.07B
D

Note 2 Employers can use the trangdlation tables in the Equivalence and
Trandation Tablesto determine:

(a) the classes of occupational health and safety certificates of competency
that were issued by State and Territory certifying authorities before the
implementation of NOHSC: 1006 (2001); and

(b) thetrandation of those classes to classesin NOHSC: 1006 (2001).

Employee performing work while undergoing training

An employee (in this Regulation called a trainee) may perform
the work of a regulation 2.03 occupation, without holding a
certificate of competency, a Class A Commonwealth
Certificate or a Class B Commonwealth Certificate for the
work, if:

(@) thetraineeis undertaking training in the work; and

(b) the employer of the trainee complies with subregulations
(2), (3), (4) and (5).

(2) The employer of the trainee must ensure that the trainee is

given directions and demonstrations relating to the work of the
regulation 2.03 occupation that:

(@) areappropriate to the tasks assigned to the trainee; and
(b) areappropriate to the competence of the trainee; and

(c) ensure that the trainee is able to perform the work of the
occupation in a manner that is safe and without risk to
health and safety.

Penalty: 10 penalty units.

(2A) Itisadefenceto aprosecution for an offence against paragraph

(2) (c) if the employer ensured as far as practicable that the
trainee was given directions and demonstrations so as to ensure
that the trainee was able to perform the work of the occupation
in amanner that was safe and without risk to health and safety.

Note A defendant bears an evidential burden in relation to the matters
mentioned in subregulation (2A) (see section 13.3 of the Criminal Code).

(3) The employer of the trainee must ensure that:

(@) thetraineeisunder the direct supervision of:
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Regulation 2.07B

(4)

(4A)

()

(i) a person who holds a certificate of competency in
relation to carrying out the supervision of the
trainee; or

(it) if no person referred to in subparagraph (i) is able to
supervise the trainee— a person who has
gualifications equivalent to the person referred to in
subparagraph (i); or

(b) if the circumstances of a particular task make the direct
supervision of the trainee impracticable or unnecessary —
the trainee is under supervision of a kind that does not
place the trainee, or another person, at risk; or

(c) if the competency of the employee makes direct
supervision unnecessary — the employee is under
supervision of a kind that does not place the trainee, or
another person, at risk.

Penalty: 10 penalty units.

The employer of the trainee must ensure that the trainee’s
performance of tasks is monitored to the extent that:

() isappropriate to the nature of the tasks; and

(b) isappropriate to the competence of the trainee; and

(c) ensures that the trainee is able to perform the work of the
occupation in a manner that is safe and without risk to
health and safety.

Penalty: 10 penalty units.

It is a defence to a prosecution for an offence against paragraph
(4) (c¢) if the employer monitored the trainee’ s performance of
tasks as far as practicable so as to ensure that the trainee was
able to perform the work of the occupation in a manner that
was safe and without risk to health and safety.

Note A defendant bears an evidential burden in relation to the matters
mentioned in subregulation (4A) (see section 13.3 of the Criminal Code).

The employer of the trainee must ensure that arrangements
exist so that if an emergency involving the trainee arises, action
can be taken to rectify immediately any dangerous situation.

Penalty: 10 penalty units.
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Regulation 2.07C

(6)

2.07C

(1)

)

Strict liability applies in subregulations (1) and (2) to the
physical element that the work performed by the trainee is a
regulation 2.03 occupation.

Note For strict liability, see section 6.1 of the Criminal Code.

Employee performing work before being given a
certificate of competency

Subject to subregulation (2), an employee may perform the
work of a regulation 2.03 occupation in a State or Territory,
without holding a certificate of competency, a Class A
Commonwesalth Certificate or a Class B Commonwealth
Certificate for the work, if a certificate assessor in the State or
Territory gives the employee an interim certificate for the
work.

The employee may perform the work of the occupation,
without holding a certificate of competency, a Class A
Commonwesalth Certificate or a Class B Commonwealth
Certificate, until the end of a period commencing on the day on
which the employee is given the interim certificate and ending
on the latest of:

(@ the end of 60 days after the day on which the employee is
given the interim certificate; or

(b) if, before the end of 60 days after that day, the employee
applies to be given a certificate of competency and:
(i) the employee is given the certificate of
competency — the day on which the employee is
given the certificate of competency; or

(i) the employee is refused the certificate of
competency — the end of 14 days after the day on
which the employee is refused the certificate of
competency.
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2.07D

2.07E

(D)

(2)

Contractor performing work while undergoing
training

A contractor may perform the work of a regulation 2.03
occupation at a workplace, without holding a certificate of
competency, a Class A Commonwealth Certificate or a Class B
Commonwealth Certificate for the work, if the contractor is
undertaking training in the work.

Contractor performing work before being given a
certificate of competency

Subject to subregulation (2), a contractor may perform the
work of a regulation 2.03 occupation at a workplace in a State
or Territory, without holding a certificate of competency, a
Class A Commonweath Certificate or a Class B
Commonwesalth Certificate for the work, if a certificate
assessor in the State or Territory gives the contractor an interim
certificate for the work.

The contractor may perform the work of the occupation,

without holding a certificate of competency, a Class A

Commonwesalth Certificate or a Class B Commonweslth

Certificate, until the end of a period commencing on the day on

which the contractor is given the interim certificate and ending

on the latest of:

(@ theend of 60 days after the day on which the contractor is
given the interim certificate; or

(b) if, before the end of 60 days after that day, the contractor
applies to be given a certificate of competency for the
work and:

(i) the contractor is given the certificate of
competency — the day on which the contractor is
given the certificate of competency; or

(i) the contractor is refused the certificate of
competency — the end of 14 days after the day on
which the contractor is refused the certificate of
competency.
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Regulation 2.07F

2.07F
D)

)

3

(4)

(%)

(6)

(7)

Exemption from holding certificates

An employee may perform the work of a regulation 2.03
occupation, without holding a certificate of competency, a
Class A Commonwedlth Certificate or a Class B
Commonwealth Certificate for the work, if:

(@ the employee applies to Comcare, in writing, to be
exempted from holding the certificates, and

(b) Comcare grants the exemption.

A contractor may perform the work of a regulation 2.03
occupation at a workplace, without holding a certificate of
competency, a Class A Commonwealth Certificate or a Class B
Commonwealth Certificate for the work, if:

(@) the contractor applies to Comcare, in writing, to be
exempted from holding the certificates, and

(b) Comcare grants the exemption.

If an employee or contractor applies to Comcare to be
exempted, Comcare must consider the application and:

(@ grant the exemption; or
(b) refuseto grant the exemption.

If Comcare grants the exemption, it must, as soon as
practicable, give the applicant a written notice of exemption
from holding the certificates.

If Comcare refuses to grant the exemption, it must, as soon as
practicable, give the applicant the reasons, in writing, for the
refusal.

Comcare may grant an exemption on the condition that any
person to whom the permission applies must be trained in the
performance of the work of the occupation by a person
approved by Comcare.

If Comcare grants an employee or contractor an exemption that
is subject to the condition referred to in subregulation (6), the
employee or contractor must comply with the condition.

Penalty for a contravention of this subregulation: 5 penalty
units.
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Regulation 2.08

2.08

(8) An offence against subregulation (7) is an offence of strict

)

)

3

liability.
Note For strict liability, see section 6.1 of the Criminal Code.

Production of a certificate for inspection

An investigator may ask an employee or a contractor who
holds a certificate of competency, or a Commonwealth
certificate, to produce the certificate to the investigator.

The employee or contractor must show the certificate to the
investigator within a reasonable period after being asked.

Penalty for a contravention of this subregulation: 1 penalty
unit.

An offence against subregulation (2) is an offence of strict
liability.

Note For strict liability, see section 6.1 of the Criminal Code.

Division 3 Suspension and cancellation of

2.09

(1)

certificates

Recommendation to a certifying authority for the
suspension or cancellation of a certificate of
competency

Comcare may recommend the suspension or cancellation of a

certificate of competency to the certifying authority that issued
the certificate if Comcare has evidence that:

(@) the certificate was given to a person as a result of the
provision of false or misleading information; or

(b) the person who holds the certificate is no longer
competent to carry out the occupation to which the
certificate relates without risk to:

(i) theperson’s health or safety; or
(it) the health or safety of another person; or

(c) the person who holds the certificate has contravened a
requirement of the Act or these Regulations, or of a
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Regulation 2.09

corresponding law of a State or Territory, applying to the
person.

(2) If Comcare believes that one of the reasons set out in
subregulation (1) exists, it must give a written notice to the
person who holds the certificate:

@

(b)

(©)

(d)

(€)

stating that Comcare is considering recommending to the
certifying authority that the certificate be suspended or
cancelled; and

setting out the reason why Comcare believes that it may
recommend that the certificate be suspended or cancelled,
including any information in support of Comcare's belief;
and

if Comcare is considering recommending that the
certificate be suspended — stating the proposed period of
the suspension; and

inviting the person to give Comcare reasons why Comcare
should not recommend that the certificate be suspended or
cancelled; and

stating the period in which the person is invited to give
reasons, being a period ending at least 14 days after the
day on which Comcare gives the notice to the person.

(3) If the notice given to the person states that Comcare is
considering recommending that the certificate be suspended:

(@

(b)

Comcare may, after considering any reasons given by the
person in the period stated in the notice, recommend that
the certificate be suspended for a period no longer than the
period stated in that notice; and

Comcare may not recommend that the certificate be
cancelled on the basis of that notice.

(4) If the notice given to the person states that Comcare is
considering recommending that the certificate be cancelled,
Comcare may, after considering any reasons given by the
person in the period stated in the notice, recommend that the
certificate be suspended or cancelled.

©)

Comcare must give reasons in writing to the certifying
authority for a recommendation under this regulation.
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(6) If Comcare recommends that a certificate be suspended or
cancelled, it must give the holder of the certificate a written
notice setting out its recommendation and its reasons for it.

2.10 Suspension or cancellation of a Commonwealth
certificate on Comcare’s initiative

(1) Comcare may suspend or cancel a Commonwealth certificate
in accordance with this regulation if:

(@) the certificate was given to an employee or a contractor as
a result of the provison of false or misleading
information; or

(b) the employee or contractor who holds the certificate is no
longer competent to carry out the occupation to which the
certificate relates without risk to:

(i) hisor her hedth or safety; or
(ii) the health or safety of another person; or

(c) the employee or contractor who holds the certificate has
contravened a requirement of the Act or these Regulations,
or of a corresponding law of a State or Territory applying
to the employee or contractor.

(2) If Comcare believes that one of the reasons set out in
subregulation (1) exists, it must give a written notice to the
employee or contractor who holds the certificate:

(@) stating that Comcare is considering suspending or
cancelling the certificate; and

(b) setting out the reason why Comcare believes that it may
suspend or cancel the certificate, including any
information in support of Comcare’ s belief; and

(c) if Comcare is considering suspending the certificate —
stating the proposed period of the suspension; and

(d) inviting the employee or contractor to give Comcare
reasons why Comcare should not suspend or cancel the
certificate; and

(e) stating the period in which the employee or contractor is
invited to give reasons, being a period ending at least 14
days after the day on which Comcare gives the notice to
the employee or contractor.
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Regulation 2.11

(3) If the notice given to the employee or contractor states that
Comcare is considering suspending the Commonwealth
certificate:

(@ Comcare may, after considering any reasons given by the
employee or contractor in the period stated in the notice,
suspend the certificate for a period no longer than the
period stated in that notice; and

(b) Comcare may not cancel the certificate on the basis of that
notice.

(4) If the notice given to the employee or contractor states that
Comcare is considering cancelling the certificate, Comcare
may, after considering any reasons given by the employee or
contractor in the period stated in the notice, suspend or cancel
the certificate.

(5) If Comcare suspends or cancels a Commonwealth certificate:
(@ Comcare must give the relevant employee or contractor a
written notice setting out its decision and its reasons for it;
and
(b) the suspension or cancellation commences on the later of:

(i) the day on which Comcare gives the notice to the
employee or contractor; or

(i) theday (if any) stated in the notice.

2.11 Suspension or cancellation of a Commonwealth
certificate on the recommendation of a certifying
authority

(1) Inspite of regulation 2.10, if a certifying authority:
(@ invites an employee or contractor who holds a
Commonwealth certificate to give reasons why the

Commonwealth certificate should not be suspended or
cancelled; and

(b) conducts a hearing of the kind authorised by clause 5.32 of
NOHSC: 1006 (2001); and

(c) recommends to Comcare that the certificate should be
suspended or cancelled; and
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2.12

2.13

)

(1)

()

3

Comcare may suspend or cancel the certificate in accordance
with the recommendation without inviting the employee or
contractor to give reasons to Comcare.

If Comcare suspends or cancels the Commonwealth certificate
in accordance with the recommendeation:

(@ Comcare must give the relevant employee or contractor a
written notice setting out its decision and its reasons for it;
and

(b) the suspension or cancellation commences on the later of:

(i) the day on which Comcare gives the notice to the
employee or contractor; or

(i) theday (if any) stated in the notice.

Return of a suspended or cancelled Commonwealth
certificate
An employee or contractor who holds a Commonwealth

certificate that is suspended or cancelled must return the
certificate to Comcare no later than:

(8 14 days after receiving a notice under subregulation 2.10
(2) or 2.11 (2), asthe case requires; or

(b) if the suspension or cancellation commences on a later
day — that later day.

Penalty: 1 penalty unit.

If Comcare suspends a Commonwealth certificate, it must
return the certificate to the relevant employee or contractor as
soon as practicable after the suspension ends.

An offence against subregulation (1) is an offence of strict
liability.
Note For strict liability, see section 6.1 of the Criminal Code.

Review of decisions
Application may be made to the Administrative Appeals
Tribunal for review of the following decisions:

(@ a decison of Comcare under paragraph 2.07F (3) (b) to
refuse to grant an exemption from holding a certificate of
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(b)

(©)

competency, a Class A Commonweath Certificate or a
ClassB Commonwesalth Certificate for the work of a
regulation 2.03 occupation;

a decision of Comcare under paragraph 2.10 (3) (@),
subregulation 2.10 (4) or subregulation 2.11 (1) to suspend
a Commonwealth certificate;

a decision of Comcare under subregulation 2.10 (4) or
2.11 (1) to cancel a Commonwealth certificate.
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Part 3

3.01

Occupational noise

Object of Part 3

The object of this Part isto ensure that:

(@) al reasonably practicable steps are taken to ensure that
employees and contractors at work are not subjected to
noise in excess of the exposure standard set out in
regulation 3.03; and

(b) appropriate personal protective measures are implemented
if the taking of al reasonably practicable steps does not
reduce noise to or below the exposure standard set out in
regulation 3.03.

Note The regulations in this Part should be read with the National

Sandard for Occupational Noise [NOHSC:1007 (2000)] and the National

Code of Practice for Noise Management and Protection of Hearing at Work
[NOHSC:2009 (2000)].

3.02 Interpretation of Part 3
In this Part, unless the contrary intention appears.
administrative noise control means a measure (not including
the use of a personal hearing protector) that reduces the noise
to which an employee or contractor is exposed at work by
means of work arrangements, and includes:
(@ the scheduling of work; and
(b) job rotation; and
(c) limiting the entry of persons to work areas; and
(d) the observance of quiet work practices.
engineering noise control means a measure (not including the
use of a personal hearing protector) that reduces the noise to
which an employee or contractor is exposed, by the design or
modification of plant or the physical working environment,
including design or a modification for the purposes of
(@ eiminating noisy plant; or
(b) replacing noisy plant by quieter plant; or
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(c) reducing noise emission at the source of the noise; or
(d) isolating or enclosing noisy plant; or
(e) theacoustical treatment of the plant.

exposure standard means the exposure standard for noise set
out in subregulation 3.03 (1).

noise assessment means an assessment, by a person with
suitable qualifications and experience, of the noise to which an
employee or a contractor is exposed at work:

() to establish whether the noise to which the employee or
contractor is exposed exceeds, or is likely to exceed, the
exposure standard; and

(b) to provide information, about the noise to which the
employee or contractor may be exposed, that will assist
the relevant employer to comply with these Regulations.

relevant plant means plant:
(@ that may emit hazardous levels of noise; and

(b) whose manufacturer, supplier or installer ought reasonably
to expect will be used by employees, or contractors, at
work.

3.03 The exposure standard for noise

(1) For the purposes of this Part, the exposure standard for noiseis:
(@ an eight-hour equivalent continuous A-weighted sound
pressure level, Laeggh Of 85 dB(A) referenced to 20
micropascals; or
(b) aC-weighted peak sound pressure level Lc pex Of 140 dB.

(2) The sound pressure level is the noise level determined at the
employee' s ear position:

(@ in accordance with AS/NZS 1269.1:1998 ‘Occupational
noise management — Measurement and assessment of
noise immission and exposure’ ; and

(b) without taking into account any protection that may be
provided by a personal hearing protector.
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3

The value of Lc, pek must be determined by using
sound-measuring equipment with a peak detector-indicator
characteristic that complies with the requirements of
AS1259.1-1990 ‘Acoustics — Sound Level Meters -
Non-integrating’.

3.04 Duties of manufacturer of relevant plant

(1) The manufacturer of relevant plant must take all reasonably
practicable steps to ensure that the plant is designed and
constructed in a manner that, when the plant is properly
installed, reduces the noise emitted by the plant to alevel that:
(a) issafefor employees and contractors; and
(b) represents no risk to their health.

Penalty: 10 penalty units.

(2) The manufacturer of relevant plant must take all reasonably
practicable steps to make available to an employer information
about:

(@ the noise emitted by the plant; and

(b) ways to keep the noise emitted by the plant to the lowest
level that is reasonably practicable to achieve.

Penalty: 10 penalty units.

(3 The manufacturer of relevant plant must take all reasonably
practicable steps to give an employer, at the employer's
request, the information described in subregulation (2).

Penalty for a contravention of this subregulation: 10 penalty
units.
3.05 Duties of supplier of relevant plant

(1) The supplier of relevant plant must take all reasonably
practicable steps to ensure that the plant is supplied for use by
an employee or a contractor in a condition that, when the plant
is properly installed and used,:

() issafefor employees and contractors; and
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3.06

(2)

3

)

(b) represents no risk to their health.
Penalty: 10 penalty units.

The supplier of relevant plant must take al reasonably
practicable steps to make available to an employer information
about:

(& the noise emitted by the plant; and

(b) ways to keep the noise emitted by the plant to the lowest
level that is reasonably practicable to achieve.

Penalty: 10 penalty units.

The supplier of relevant plant must take al reasonably
practicable steps to give an employer, at the employer's
request, the information described in subregulation (2).

Penalty for a contravention of this subregulation: 10 penalty
units.

Duties of installer of relevant plant

The instaler of relevant plant must take al reasonably
practicable steps to ensure that the plant is erected or installed
for use by an employee or a contractor in a manner that:

(@ isin accordance with any specific instructions issued by
the manufacturer of the plant for its erection or
installation; and

(b) when the plant is properly installed, reduces the noise
emitted by the plant to the lowest level that is reasonably
practicable.

Penalty: 10 penalty units.

(2) The ingaller of relevant plant must take al reasonably

practicable steps to ensure that the plant is not erected or
installed in a manner that:

(@ makes the plant unsafe for employees or contractors who
useit; or
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3.07

3.08

(D)

)

3

(b) represents arisk to the health of employees or contractors
because of excessive noise emission as aresult of erecting
or installing the plant.

Penalty for a contravention of this subregulation: 10 penalty
units.

Duties of an employer — risk assessment

If arisk exists of an employee or a contractor being exposed at
work to noise that exceeds the exposure standard, the relevant
employer must arrange for a noise assessment of the noise to
which employees or contractors are exposed to be carried out.

Penalty: 10 penalty units.

If a noise assessment is carried out under subregulation (1), the
relevant employer must arrange for another noise assessment to
be carried out no later than 5 years after the day on which the
first-mentioned noise assessment is completed.

Penalty: 10 penalty units.

In spite of subregulation (2), if:

(@) anoise assessment is carried out; and

(b) the practices or the administration of the place at which
the work is carried out change in a manner that may cause
asignificant increase in the noise to which an employee or
acontractor is exposed;

the relevant employer must revise the noise assessment, or
arrange for a new noise assessment to be carried out, to
take account of the change.

Penalty for a contravention of this subregulation: 10 penalty
units.

Duties of an employer — risk control

(1) Anemployer must provide and maintain:

(@ the place at which an employee performs work; and
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(1A)

)

(2A)

©)

(b) plant and systems of work;

in a manner that ensures that the employee is not exposed
to noise, at or near the place, that exceeds the exposure
standard.

Penalty: 10 penalty units.

It is a defence to a prosecution for an offence against
subregulation (1) if the employer complied with the
subregulation as far as reasonably practicable.

Note A defendant bears an evidential burden in relation to the matter
mentioned in subregulation (1A) (see section 13.3 of the Criminal Code).

An employer must provide and maintain:
(@ aworkplace at which a contractor performs work; and
(b) plant and systems of work;

in a manner that ensures that the contractor is not exposed to
noise, at or near the workplace, that exceeds the exposure
standard.

Penalty: 10 penalty units.

It is a defence to a prosecution for an offence against
subregulation (2) if the employer complied with the
subregulation as far as reasonably practicable.

Note A defendant bears an evidential burden in relation to the matters
mentioned in subregulation (2A) (see section 13.3 of the Criminal Code).

If the employer is required to take action to ensure that an
employee or a contractor is not exposed to noise that exceeds
the exposure standard, the employer must carry out the
following steps:

STEP 1. The employer must implement engineering noise
controls to reduce the noise to which the employee
or contractor is exposed.

STEP 2: If the engineering noise controls implemented
under step 1 do not reduce the noise to which the
employee or contractor is exposed to alevel that is
less than, or equal to, the exposure standard, the
employer must implement administrative noise
controls to reduce the noise to which the employee
or contractor is exposed.
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(3A)

(4)

(4A)

(4B)

Penalty: 10 penalty units.

It is a defence to a prosecution for an offence against

subregulation (3) if the employer:

(@ implemented engineering noise controls in accordance
with STEP 1; and

(b) implemented administrative noise controls in accordance
with STEP 2;

asfar asreasonably practicable.

Note A defendant bears an evidential burden in relation to the matters
mentioned in subregulation (3A) (see section 13.3 of the Criminal Code).

Until the engineering noise controls implemented under step 1
and the administrative noise controls implemented under step 2
reduce the noise to which the employee or contractor is
exposed to a level that is less than, or equal to, the exposure
standard, the employer must give the employee or contractor an
appropriate persona hearing protector:

(@ that complies with the requirements of AS/NZS
1270:2002 * Acoustics — Hearing protectors’; and

(b) selected by the employer in accordance with the
requirements of AS/NZS 1269.3:1998 * Occupational noise
management — Hearing protector program’.

Penalty: 10 penalty units.

Note Guidance for appropriate hearing protection is provided by the
National Code of Practice for Management and Protection of Hearing at
Work [NOHSC:2009(2000)], which can be found on the Internet at
http://www.nohsc.gov.au/pdf/standards/noi sestandard. pdf .

Strict liability applies to the physical eement in
paragraph (4) (&) that the appropriate persona hearing
protector complies with the requirements of AS/NZS
1270:2002 ‘ Acoustics — Hearing protectors'.

Note For strict liability, see section 6.1 of the Criminal Code.

Strict liability applies to the physica €eement in
paragraph (4) (b) that the appropriate persona hearing
protector is in accordance with the requirements of AS/NZS
1269.3:1998 ‘Occupational noise management — Hearing
protector program’.
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()

3.09
oy

(1A)

(1B)

Note For strict liability, see section 6.1 of the Criminal Code.

In addition to carrying out the steps referred to in subregulation

(3), the employer must:

(8 ensurethat noise control measures are properly maintained
at the workplace; and

(b) give an employee or a contractor information and training
about the use of a personal hearing protector that the
employee or contractor is given in accordance with
subregulation (4); and

(c) ensure that a personal hearing protector given to an
employee or contractor is properly used and maintai ned.

Penalty for a contravention of this subregulation: 10 penalty
units.

Note Further advice and guidance on noise assessment and control can be
found in the National Code of Practice for Occupational Noise.

Duties of an employee

An employee at work must:

(@ comply with any noise control measure implemented in
accordance with this Part; and

(b) tell his or her employer, as soon as practicable, of any
defect of which the employee is aware in any noise control
equipment located at the place at which the employee
carries out the work.

Penalty: 10 penalty units.

Strict liability applies to the physica eement in
paragraph (1) (a) that the noise control measure is implemented
in accordance with this Part.

Note For strict liability, see section 6.1 of the Criminal Code.
It is a defence to a prosecution for an offence against

subregulation (1) if the employee complied with the
subregulation as far as reasonably practicable.

Note A defendant bears an evidential burden in relation to the matter
mentioned in subregulation (1B) (see section 13.3 of the Criminal Code).
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If an employee is given a personal hearing protector, the
employee must:

(@) usethe protector; and

(b) tell his or her employer, as soon as practicable, of any

defect of which the employeeis aware in the protector.
Penalty: 10 penalty units.

To avoid doubt, subregulations (1) and (2) do not affect any
existing or future right at common law that would, but for this
subregulation, be affected by those subregulations.

3.10 Duties of a contractor
(1) A contractor at aworkplace must:

(@ comply with any noise control measure implemented in
accordance with this Part; and

(b) tell the employer, as soon as practicable, of any defect of
which the contractor is aware in any noise control
equipment located at the workplace.

Penalty: 10 penalty units.

(1A) Strict liability applies to the physical element in paragraph (1)
(@ that the noise control measure is implemented in
accordance with this Part.

Note For strict liability, see section 6.1 of the Criminal Code.

(A1B) It is a defence to a prosecution for an offence against
subregulation (1) if the contractor complied with the
subregulation as far as reasonably practicable.

Note A defendant bears an evidentia burden in relation to the matter
mentioned in subregulation (1B) (see section 13.3 of the Criminal Code).

(2) If a contractor is given a personal hearing protector, the
contractor must:
(8 usethe protector; and
(b) tell the employer, as soon as practicable, of any defect of

which the contractor is aware in the protector.
Penalty: 10 penalty units.
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(3) To avoid doubt, subregulations (1) and (2) do not affect any
existing or future right at common law that would, but for this
subregulation, be affected by those subregulations.
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Part 4 Plant
Division 1 Introduction
4.01 Objects of Part 4

The object of this Part isto protect the health and safety of:
(@ employees, and

(b) contractors of an employer for the purposes of subsection

16 (4) of the Act; and

(c) other persons at or near a workplace under an employer’s

control;

from hazards arising from plant, and systems of work

associated with plant, by:
(d) ensuring that:

(i) hazards associated with the use of plant at work or at

aworkplace are identified; and

(i) risks to hedth and safety are assessed and

controlled; and

(e) eiminating risks to health and safety, or, if that is not

reasonably practicable, minimising them; and

(f) specifying requirements relating to the design,
manufacture, testing, installation, commissioning, use,

repair, storage and disposal of plant; and

(g) requiring the provision of relevant information and

training; and
(h) requiring that:

(i) certain plant not be operated unless the employer is

licensed to operate the plant; and

(ii) certain plant not be operated unless the design of

plant has been:

(A) notified to the Commission under regulation

4.50; or
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4.02

(B) registered by the Commission under
paragraph 4.52 (1) (a).

Note Plant is defined in subsection 5 (1) of the Act to include any
machinery, equipment or tool, and any component thereof.

Application of Part 4

(1) This Part applies to the manufacture of plant that begins only
after this Regulation commences.

(2) This Part applies to the design of plant that begins only after
this Regulation commences.

(3) ThisPart applies:
(@ to the supply of plant that is manufactured after this
Regulation commences; and

(b) asfar asis reasonably practicable, to the supply of plant
that is manufactured before this Regulation commences.

(4) This Part applies to importers of plant who order new or used
plant, for importation, after this Regulation commences.

(5) This Part applies to the installation or commissioning of plant
that begins only after this Regulation commences.

(6) The provisions of this Part relating to the reinstallation or
recommissioning of plant apply:
(8 to the reinstallation or recommissioning of plant that is
manufactured after this Regulation commences; and

(b) asfar asis reasonably practicable, to the reinstallation or

recommissioning of plant that is manufactured before this
Regulation commences.

(7) Unlessthe contrary intention appears, this Part applies to:
(@ the use, repair or disposal of plant, whether manufactured
before or after the commencement of this Part; and

(b) hazard identification, risk assessment and the control of
risk in relation to plant, whether manufactured before or
after the commencement of this Part.
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Division 2 Duties of a manufacturer of plant

4.04

D

(1A)

(2)

(2A)

Notes

1. The effect of subsection 18 (1) of the Act is that a manufacturer of plant
may, in certain circumstances, have duties in relation to the design of the
plant.

2. The effect of subsection 18 (3) of the Act isthat if:

() plantisimported into Australia by a person who is not the manufacturer
of the plant; and

(b) at the time of the importation, the manufacturer of the plant does not
have a place of businessin Australia;

the person importing the plant (who may be an employer or supplier) is
taken to the manufacturer of the plant.

Hazard identification and risk assessment

A manufacturer of plant that the manufacturer knows, or ought
reasonably to expect, will be used by employees at work must
take all reasonably practicable steps to ensure that hazards.

(@ arising from the design of the plant; and
(b) that areidentified during the manufacture of the plant;
are identified in accordance with Division 7.

Penalty: 10 penalty units.

Strict liability applies to the physical element in subregulation
(1) that the hazards are identified in accordance with Division
7.

Note For strict liability, see section 6.1 of the Criminal Code.
If a hazard is identified under subregulation (1), the
manufacturer must ensure that the risks associated with the

hazard are assessed in accordance with subregulation (3) and
Division 7.

Penalty: 10 penalty units.

Strict liability applies to the physical element in subregulation
(2) that the risks are assessed in accordance with subregulation
(3) and Division 7.

Note For strict liability, see section 6.1 of the Criminal Code.
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4.05
L)

(1A)

)

In carrying out an assessment required by subregulation (2) in
relation to the design of the plant, the manufacturer must
ensure that the following are assessed:

(@ theimpact of the plant on the work environment in which
it isdesigned to operate;

(b) the range of environmental and operational conditions in

which the plant is intended to be manufactured,
transported, installed, erected and used,;

(c) theergonomic needs of persons who may use the plant;

(d) theneed for safe access and egress for persons who install,

erect or use the plant.

Penalty: 10 penalty units.

Elimination or control of risk

If arisk assessment conducted by a manufacturer of plant for
the purposes of regulation 4.04 identifies a risk to heath and
safety, the manufacturer must take all reasonably practicable
stepsto ensure that:

(@) therisk iseliminated; or
(b) if it is not reasonably practicable to eliminate the risk —

the risk is minimised in accordance with Division 7 and
subregulation (2).

Penalty: 10 penalty units.

Strict liability applies to the physical element in subregulation

(2) that:

(8 the risk assessment is conducted for the purposes of
regulation 4.04; and

(b) the risk is minimised in accordance with Division 7 and
subregulation (2).

Note For strict liability, see section 6.1 of the Criminal Code.

For the purpose of minimising a risk in relation to design, the

manufacturer must apply as many of the following measures as

are appropriate:

(@) the use of designs which minimise the risks to health and
safety associated with the use of the plant;
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(b) the use of designs which have regard to ergonomic
principles;

(c) the use of designs which enable components to be
accessed for maintenance, repair or cleaning purposes with
minimised risks to health and safety;

(d) ensuring that plant is designed according to all relevant
standards referred to in Schedule 5;

(e) ensuring that powered mobile plant is designed to
minimise the risk of the plant overturning, or of objects
falling on an operator of the plant;

(f) if the risk assessment for powered mobile plant has
identified arisk of:

(i) theplant overturning; or
(i) objectsfalling on an operator of the plant; or
(iii) an operator of the plant being gected from the seat;

the use of an appropriate combination of operator
protective devices to minimise the risk;

(g) if aparticular system of work or operator competency is a
factor in the control of the risk — the specification of that
system or competency;

(h) if the risk assessment has identified an increased risk due
to the build up of unwanted substances or materials, the
use of designs that minimise that build up.

Penalty: 10 penalty units.

(2A) Strict liability applies to the physica element in
paragraph (2) (d) that a standard referred to in Schedule 5 is
relevant.

Note For strict liability, see section 6.1 of the Criminal Code.

(3) Subject to subregulation (4), a manufacturer of plant that the
manufacturer knows, or ought reasonably to expect, will be
used by employees at work must take all reasonably practicable
stepsto ensure that the plant is:

(@ manufactured having regard to the designer’'s
specification; and
(b) inspected having regard to the designer’s specification;
and
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4.06

(4)

(5)

(c) if it isrequired — tested having regard to the designer's
specification.

Penalty: 10 penalty units.

If afault in the design of plant that may affect health and safety
is identified during the manufacture of the plant, the
manufacturer must take all reasonably practicable steps to
ensure that:

(@) thefaultisnot incorporated into the plant; and

(b) the designer of the plant is consulted on how to rectify the
fault.

Penalty: 10 penalty units.

If a manufacturer knows, or ought reasonably to expect, that,
after being manufactured, plant has a fault that may affect the
health and safety of employees at work, the manufacturer must
take all reasonably practicable steps to ensure that the person to
whom the plant was supplied is notified of the fault and of the
steps required to rectify it.

Penalty: 10 penalty units.

Provision of information

A manufacturer of plant that the manufacturer knows, or ought
reasonably to expect, will be used by employees at work, must
take all reasonably practicable steps to make available to the
employer information concerning:

(@) the systems of work necessary for the safe use of the plant;
and

(b) the knowledge, training or skill needed by a person
inspecting or testing the plant; and

(c) relevant emergency procedures.

Notes

1. See paragraph 18 (1) (c) of the Act for requirements relating to the
provision of information about plant by manufacturers to employers in
relation to the use of plant by employees at work.
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2. The effect of subsection 22 (3) of the Act is that a manufacturer is taken
to have complied with regulation 4.05 and with section 18 of the Act if the
manufacturer relied on research, testing and examination carried out by
another person or organisation and it was reasonable for the manufacturer to
rely on that research, testing or examination.

Division 3 Duties of a supplier of plant

4.07

(1)

(1A)

)

(2A)

Elimination or control of risk

If a supplier of plant that the supplier knows, or ought
reasonably to expect, will be used by employees at work,
identifies arisk to health and safety arising from the use of the
plant, the supplier must take all reasonably practicable steps to
ensure that, at the time of supply:

(8 the risk to health and safety arising from the use of the
plant is eliminated; or

(b) if it is not reasonably practicable to eliminate the risk —
the risk to health and safety from the use of the plant is
minimised in accordance with Division 7.

Penalty: 10 penalty units.

Strict liability applies to the physica €eement in
paragraph (1) (b) that the risk is minimised in accordance with
Division 7.

Note For strict liability, see section 6.1 of the Criminal Code.

A supplier of plant that is intended to be used at work for scrap
or spare parts must, before supplying the plant, tell the
employer, inwriting or by marking the plant:

(@) the purposes for which the plant may be safely used; and

(b) that the plant must not be placed in service in the form in
which it is supplied.

Penalty: 10 penalty units.

It is a defence to a prosecution for an offence against
subregulation (2) if the supplier complied with the
subregulation as far as reasonably practicable.

Note A defendant bears an evidential burden in relation to the matter
mentioned in subregulation (2A) (see section 13.3 of the Criminal Code).
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4.07A

D

)

©)

4.07B
D

Hire of plant mentioned in Part 2 of Schedule 6 and
registered by a State or Territory authority

This regulation appliesto a supplier who hires or |eases plant:

(@ mentioned in Part 2 of Schedule 6; and
(b) that is registered by an authority of the State or Territory

in which the supplier operates, in accordance with a law of
that State or Territory.

The supplier must take all reasonably practicable steps to
ensure that:

(@) the plant is inspected and maintained in accordance with

the laws of the State or Territory mentioned in
paragraph (1) (b); and

(b) the plant is inspected and maintained between each hire or

leasing to identify and, if necessary, minimise any risk to
health and safety of employees from the use of the plant at
work; and

(c) records of the inspection and maintenance of plant

mentioned in paragraph (b) are kept for at least 12 months
after the end of the hire or leasing period for the plant; and

(d) records of the registration of the plant are kept for at least

12 months after the date of registration.
Penalty: 10 penalty units.

If a supplier hires or leases plant mentioned in
subregulation (1) to an employer, being plant that the supplier
knows, or ought reasonably to expect, will be used by
employees at work, the supplier must take al reasonably
practicable steps to ensure that the employer is given the
evidence mentioned in paragraph 4.40D (b) in relation to the
plant.

Penalty: 10 penalty units.

Hire of plant not mentioned in Part 2 of Schedule 6

This regulation applies to a supplier who hires or leases plant,
other than plant mentioned in Part 2 of Schedule 6.
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4.08

)

D

If the supplier hires or leases plant to which this regulation
applies to an employer, being plant that the supplier knows, or
ought reasonably to expect, will be used by employees at work,
the supplier must take all reasonably practicable steps to ensure
that:

(8 any risk to the health and safety of the employees arising
from the use of the plant is minimised; and

(b) the plant is inspected and maintained between each hire or
leasing to identify and, if necessary, minimise any risk to
health and safety of employees from the use of the plant at
work; and

(c) records of the inspection and maintenance of plant
mentioned in paragraph (b) are kept for at least 12 months
after the end of the hire or leasing period for the plant; and

(d) records of the registration of the plant (if any) are kept for
at least 12 months after the date of registration; and

(e) an assessment is carried out on a regular basis to
determine:

(i) the need for testing the plant to establish whether
new or increased risks to heath and safety have
developed; and

(ii) thetimesat which testing of that kind isto be carried
out; and

(f) if, under paragraph (e), it is determined that testing is
necessary — testing is carried out and the results of the
testing are recorded; and

(g) the records of testing mentioned in paragraph (f) are kept
for the period in which the supplier hires or leases the
plant to employers.

Penalty: 10 penalty units.

Provision of information — used plant

A supplier of used plant to an employer, being plant that the
supplier knows, or ought reasonably to expect, will be used by
employees at work, must take all reasonably practicable steps
to ensure that, at the time at which the plant is supplied to the
employer, any record relating to the plant kept for the purposes
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)

of these Regulations by the previous owner of the plant is made
available to the employer.

Penalty: 10 penalty units.
Notes

1. Theduties of asupplier in relation to the provision of information about
new plant are set out in paragraph 19 (1) (c) of the Act.

2. The effect of subsection 22 (3) of the Act is that a supplier is taken to
have complied with regulation 4.08 and with section 19 of the Act if the
supplier relied on research, testing and examination carried out by another
person or organisation and it was reasonable for the manufacturer to rely on
that research, testing or examination.

Strict liability applies to the physical element in subregulation
(2) that the record is kept for the purposes of these Regulations.

Note For strict liability, see section 6.1 of the Criminal Code.

Division 4 Duties of an erector or installer of

4.09
D

(1A)

plant

Hazard identification and risk assessment

A person who erects or installs plant at a workplace must take
all reasonably practicable steps to ensure that hazards
associated with the plant:

(a) after it has been erected or installed; and
(b) whenitisused by employees at work;

are identified in accordance with Division 7 before and during
the erection or installation of the plant.

Penalty: 10 penalty units.

Strict liability applies to the physical eement in
subregulation (1) that the hazards are identified in accordance
with Division 7.

Note For strict liability, see section 6.1 of the Criminal Code.
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)

(2A)

4.10

©)

(4)

©)

(1)

If a hazard is identified under subregulation (1), the erector or
installer must ensure that the risks associated with the hazard
are assessed in accordance with Division 7.

Penalty: 10 penalty units.

Strict liability applies to the physica eement in
subregulation (2) that the risks are assessed in accordance with
Division 7.

Note For strict liability, see section 6.1 of the Criminal Code.

An erector or installer may carry out a risk assessment under
subregulation (2) on individual items of plant.

Subject to subregulation (5), if more than 1 item of plant of the
same design is to be used under conditions that are the same for
all practicable purposes, an erector or instaler may carry out a
risk assessment on a representative sample of the plant.

If a risk to health and safety may vary from operator to
operator, the erector or installer must carry out a separate risk
assessment on each item of plant that is to be erected or
installed.

Penalty: 10 penalty units.

Elimination or control of risk

If a risk assessment conducted by an erector or installer of

plant for the purposes of subregulation 4.09 (2) or (5) identifies

arisk to health and safety, the erector or installer must take all

reasonably practicable steps to ensure that:

(@ the risk to health and safety arising from the use of the
plant is eliminated; or

(b) if it is not reasonably practicable to eliminate the risk —
the risk to health and safety from the use of the plant is
minimised in accordance with Division 7.

Penalty: 10 penalty units.
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(1A)

(2)

Strict liability applies to the physica elements in
subregulation (1) that:

(@ the risks assessment is conducted for the purposes of
subregulation 4.09 (2) or (5); and

(b) therisk isminimised in accordance with Division 7.

Note For strict liability, see section 6.1 of the Criminal Code.

The erector or installer must take all reasonably practicable
stepsto ensure that:

(@ if the plant is designed to be operated in a fixed
position — the plant is positioned on and, if necessary,
fixed to, a secure base in order to prevent unintentional
movement of the plant when power is applied, or while the
plant isin operation; and

(b) the electrical installations associated with the plant are
installed to minimise the risk to the health and safety of an
employee, after being installed.

Penalty: 10 penalty units.

Note The effect of subsection 22 (2) of the Act is that an erector or
installer is taken to have complied with this Division and section 20 of the
Act if the erector or installer reasonably relied on information from the
manufacturer or the supplier of the plant, relating to the erection or
installation of the plant.
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Division 5 Duties of an employer
Subdivision A General duties
Notes

411

(1)

(1A)

1. An employer's duty under these Regulations may arise because the
employer is a manufacturer of plant, an erector of plant, an installer of plant,
or actsin another capacity referred to in this Part.

2. If it is necessary for an employer to have work carried out by a
competent person, then a certificate permitting the person to carry out the
work may be required: see Part 2 of these Regulations.

Hazard identification and risk assessment

An employer must take all reasonably practicable steps to

ensure that hazards relating to plant at work are identified in

accordance with Division 7:

(@ before and during the introduction of the plant to a
workplace; and

(b) before and during:

(i) a change in the way that the plant is used that is
likely to involve arisk to the health and safety of a
relevant person; and

(i) a change in a system of work associated with the
plant that is likely to involve arisk to the health and
safety of arelevant person; and

(iii) if relevant — a change in the location of the plant
that islikely to involve arisk to the health and safety
of arelevant person; and

(c) when new or additional headth and safety information
relating to the plant, or a system of work associated with
the plant, becomes available to the employer.

Penalty: 10 penalty units.

Strict liability applies to the physical element in subregulation
(1) that the hazards are identified in accordance with
Division 7.

Note For strict liability, see section 6.1 of the Criminal Code.
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)

(2A)

©)

(3A)

(4)

For plant that is in use before the commencement of this
Regulation, the employer must take all reasonably practicable
steps to ensure that hazards are identified in accordance with
Division 7 no later than 18 months after the day on which this
Regulation commences.

Penalty: 10 penalty units.

Strict liability applies to the physical elements in subregulation

(2) that:

(@ the plant was in use before the commencement of
subregulation (2); and

(b) the hazards were identified in accordance with Division 7.

Note For strict liability, see section 6.1 of the Criminal Code.

If ahazard isidentified, the employer must ensure that the risks
associated with the hazard are assessed in accordance with
Division 7 and subregulation (4).

Penalty: 10 penalty units.

Strict liability applies to the physical element in subregulation
(3) that the risks associated with the hazard are assessed in
accordance with Division 7 and subregulation (4).

Note For strict liability, see section 6.1 of the Criminal Code.

In carrying out a risk assessment, the employer must take all
reasonably practicable steps to:

(@) assesstherisk arising from:
(i) any system of work associated with the plant; and
(ii) thelayout and condition of the work environment in
which the plant is to be used; and
(iii) the capability, skill and experience of the operator
ordinarily using the plant; and
(iv) any reasonably foreseeable abnormal condition that
islikely to affect the plant; and
(b) identify:
(i) items of plant that require records to be kept to

minimise the risk to the health and safety of a
relevant person; and
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(%)

(6)

(7)

(if) thekind of records that should be kept; and

(iii) the length of time for which the records should be
kept.

An employer may carry out a risk assessment under
subregulation (3) on individual items of plant.

Subject to subregulation (7), if more than 1 item of plant of the
same design is to be installed and used under conditions that
are the same for all practicable purposes, an employer may
carry out a risk assessment on a representative sample of the
plant.

If a risk to health and safety may vary from operator to
operator, the employer must carry out a separate risk
assessment on each item of plant to determine the risk to each
operator of the plant.

Penalty: 10 penalty units.

4.12 Elimination or control of risk
(1) If arisk assessment conducted by an employer for the purposes
of subregulation 4.11 (3) or (7) identifies a risk to health and
safety in relation to plant at work, the employer must take all
reasonably practicable steps to ensure that:
(@ therisk iseliminated; or
(b) if it is not reasonably practicable to eliminate the risk —
the risk is minimised in accordance with Division 7 and
subregulation (2).
Penalty: 10 penalty units.
(1A) Strict liability applies to the physica element in
subregulation (1) that:
(@ the risk assessment is conducted for the purposes of
subregulation 4.11 (3) or (7); and
(b) the risk is minimised in accordance with Division 7 and
subregulation (2).
Note For strict liability, see section 6.1 of the Criminal Code.
64 Occupational Health and Safety (Safety Standards)

Regulations 1994

Federal Register of Legislative Instruments F2007C00166



Plant Part 4
Duties of an employer Division 5

Regulation 4.14

4.13

414

)

(1)

The employer must take all reasonably practicable steps to
ensure that:

(@ control measures are maintained, and supervised
effectively, to minimise any risk to the health and safety of
arelevant person; and

(b) systems of work are implemented and effectively
supervised to minimise any risk to the health and safety of
arelevant person; and

(c) if personal protective equipment is required — the
equipment is provided and maintained in a manner that
minimises the risk to the health and safety of a relevant
person; and

(d) if ahazardous situation is reported — a relevant person is
not placed at risk until the hazardous situation is rectified.

Penalty: 10 penalty units.

Design of plant

If an employer engages a person to design plant for use by
employees at work, the employer must ensure that the person is
provided with relevant information about matters relating to the
plant that may affect the health and safety of arelevant person.

Penalty: 10 penalty units.

Installation and commissioning of plant

If an employer knows, or ought reasonably to know, of any risk
to the health and safety of a relevant person occurring during
the installation, erection or commissioning of plant that isto be
used at work, the employer must take all reasonably practicable
stepsto ensure that therisk is:

(@ eiminated; or
(b) if it is not reasonably practicable to eliminate the risk —

minimised in accordance with Divison 7 and
subregulation (2).

Penalty: 10 penalty units.
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(1A) Strict liability applies to the physical element in paragraph

4.15

)

(1)

(2) (b) that the risk is minimised in accordance with Division 7
and subregulation (2).

Note For strict liability, see section 6.1 of the Criminal Code.

The employer must take all reasonably practicable steps to
ensure that:

(@ the installation, erection and commissioning of the plant
are undertaken by a competent person; and

(b) the person undertaking the installation, erection or
commissioning is given the information that is necessary
to alow the plant to be installed, erected and
commissioned in a manner that minimises the risk to the
health and safety of arelevant person; and

(c) theplantisinstalled or erected in alocation that is suitable
for:
(i) thetask to be carried out using the plant; and
(ii) thekind of plant; and
(d) thereis sufficient space surrounding the plant to allow the

plant to be used, and repaired, in a manner that minimises
the risk to the health and safety of arelevant person; and

(e) thelayout of the workplace is appropriate for the operation
of the plant; and

(f) the workplace includes a safe means of access and egress;
and

(g) if the fina means of safeguarding the plant is not in place
during the testing or start-up of the plant — an appropriate
interim safeguard is used; and

(h) asfar as can be determined by commissioning the plant —
the plant isin a suitable condition to be operated.

Penalty: 10 penalty units.

Use of plant

An employer must take all reasonably practicable steps to
ensure that a risk to the health and safety of a relevant person
arising from plant used by employees at work, or the associated
systems of work, under the employer’s control is:
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(@
(b)

eliminated; or
if it is not reasonably practicable to eliminate the risk —
minimised in accordance with Division 7.

Penalty: 10 penalty units.

(1A) Strict  liability applies to the physica element in
paragraph (1) (b) that the risk is minimised in accordance with
Division 7.

Note For strict liability, see section 6.1 of the Criminal Code.

(2) Without limiting subregulation (1), the employer must take all
reasonably practicable steps to ensure that:

(@

(b)

(©)
(d)

(€)

(f)

(9)

(h)

if the plant is operated by an employee a work, or a
contractor of the employer — the employee or contractor:

(i) receives necessary information and training in the
operation of the plant; and

(if) issupervised to the extent necessary to minimise the
risk to health and safety; and

the plant is subject to appropriate checks, tests and
inspections that are necessary to minimise the risk to the
health and safety of an employee or a contractor of the
employer; and

the plant is used solely for the purpose for which it was
designed; and

measures are provided to prevent any unauthorised
interference to, or use of, the plant that is capable of
making the plant a risk to the health and safety of a
relevant person; and

if safety features or warning devices are incorporated into
the plant, they are used in a proper manner; and

a person is not alowed to work between the fixed and
traversing parts of the plant if there is arisk to the health
and safety of arelevant person; and

facilities and systems of work are provided and maintained
to minimise the risk to the health and safety of a person
who maintains, inspects or cleans the plant; and

inspections, maintenance and cleaning are carried out
having regard to procedures:
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(2A)

©)

(4)

(i) recommended for the plant by its designer or
manufacturer; or

(ii) developed for the plant by a competent person; and

(i) if access to the plant is required for the purpose of
maintenance, cleaning or repair, the plant is stopped and 1
or more of the following itemsis used to minimise the risk
to the health and safety of arelevant person:

(i) alockout or isolation device;
(i) apermit to work system;
(iii) another appropriate control measure; and

() if danger tags are used on plant that is stopped for the
purpose of maintenance, cleaning or repair, the tags are
used in conjunction with 1 of the items referred to in
paragraph (i); and

(k) if it is not reasonably practicable to carry out cleaning or

maintenance while the plant is stopped:

(i) operationa controls that permit controlled
movement of the plant are fitted; and

(i) asafe system of work is used; and

(I) each safety feature or warning device used with the plant
Is maintained, and tested, on aregular basis.

Penalty: 10 penalty units.

It is a defence to a prosecution for an offence against
paragraph (2) (c) if the employer determined, and a competent
person assessed, that a change in the purpose for which the
plant is used does not present an increased risk to the hedlth
and safety of arelevant person.

Note A defendant bears an evidential burden in relation to the matters
mentioned in subregulation (2A) (see section 13.3 of the Criminal Code).

An employer is not required to comply with paragraph (2) (a)
in relation to plant that is intended to be operated by the public
in general.

The employer must ensure that plant at work is not available
for useif:

(@ the function or condition of the plant is impaired or
damaged; and
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4.16

4.17

()

D

(b) theimpairment or damage creates an immediate risk to the
health and safety of an employee or a contractor of the
employer.

Penalty: 10 penalty units.

It is a defence to a prosecution for an offence against
subregulation (4) if the employer:

(&8 controlled the risk in accordance with this Division; or

(b) repaired the plant in accordance with regulation 4.16.

Note A defendant bears an evidential burden in relation to the matters
mentioned in subregulation (5) (see section 13.3 of the Criminal Code).

Repair of plant

If the function or condition of plant at work is impaired or
damaged to an extent that increases the risk to the health and
safety of a relevant person, the employer must take all
reasonably practicable steps to ensure that:

(@) a competent person assesses the damage and advises the
employer of:
(i) the nature of the damage; and
(ii) whether the plant can be repaired; and
(iif) if the plant can be repaired — the repairs that must
be carried out to minimise the risk to health and
safety; and

(b) a competent person carries out any repairs, inspection or
testing that is required; and

(c) any repairs to the plant are carried out in a manner that
maintains the design limits of the plant.

Penalty: 10 penalty units.

Storage and disposal of plant

If plant at work is to be stored, the employer must take all
reasonably practicable steps to ensure that a competent person
stores the plant in a manner that involves no risk to the health
and safety of employees at work.

Penalty: 10 penalty units.
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(2) If plant at work:
(@) isto bedisposed of; and
(b) contains materials that present a risk to the health and
safety of employees at work;
the employer must take al reasonably practicable steps to
ensure that the disposal is carried out by a competent person

and in amanner that minimises any risk to the health and safety
of employees at work.

Penalty: 10 penalty units.

4.18 Training, information, instruction and supervision
Note The effect of regulation 4.03 is that each of the following personsis a
relevant person:
(@) an employee;

(b) acontractor of an employer for the purposes of subsection 16 (4) of the
Act;

(c) any other person at or near aworkplace under an employer’s control.

(1) If ahazard that relates to plant at work, or a system of work
associated with the plant, is identified and assessed to be a risk
that must be minimised, the employer must ensure that:

(@ arelevant person who is likely to be exposed to the risk,
and a person supervising that person, are, if relevant,
appropriately trained in relation to:

(i) the nature of the hazard and the processes used for
the identification, assessment and control of any
risk; and

(ii) the safety procedures associated with the plant; and

(iii) the need for, and proper use and maintenance of,
control measures; and

(iv) the use, fitting, testing and storage of personal
protective equipment; and

(v) the availability and use of specific information
relevant to the plant; and

(b) the persons referred to in paragraph (a) are, if relevant,
provided with information and instruction relating to the
matters referred to in that paragraph; and
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)

4.19
oy

(1A)

(c) before a person uses the plant, the person is given the
information and instruction that is necessary to enable the
person to use the plant in a manner that minimises any risk
to the health and safety of arelevant person; and

(d) a person who uses the plant is given the training and
supervision that is necessary to enable the person to use
the plant in a manner that minimises any risk to the health
and safety of arelevant person; and

(e) relevant health and safety information is provided to a
person involved in:

(i) the installation, erection or commissioning of the
plant; or
(ii) theuse of the plant; or
(iii) thetesting of the plant; or
(iv) the decommissioning or disposal of the plant; and

(f) if relevant— information on emergency procedures
relating to the plant is displayed in a manner that may be
observed readily by a person who is, or is likely to be,
affected by the operation of the plant.

Penalty: 10 penalty units.

An employer is not required to comply with paragraph (1) (d)
in relation to a member of the public who uses an amusement
structure that is under the employer’s control.

Record keeping

An employer must ensure that records are made and kept
concerning relevant tests, maintenance, inspection and
commissioning of plant referred to in subregulation (2) while it
isoperable at work.

Penalty: 5 penalty units.

Strict liability applies to the physica eement in
subregulation (1) that the plant is the plant referred to
subregulation (2).

Note For strict liability, see section 6.1 of the Criminal Code.
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)

©)

(3A)

(4)

The following plant is specified for the purposes of

subregulation (1):

(@ plant listed in column 2 of an item in Part 2 of Schedule 6
the design of which must be notified under regulation
4.50;

(b) any of the following items of plant:

(i) concrete placing units,
(i) industrial lift trucks;
(iii) mobile cranes;
(iv) hoists, with a platform movement in excess of 2.4
metres, designed to lift people;
(v) boom-type elevating work platforms,
(vi) presence sensing safeguarding systems,

(vii) vehicle hoists;

(viii) gantry cranes greater than 5 tonnes, bridge cranes
greater than 10 tonnes, or any gantry crane or bridge
crane designed to handle molten metal or dangerous
goods,

(ix) mast climbing work platforms;
(c) plant in relation to which records are to be prepared on the

basis of a risk assessment carried out in accordance with
this Part.

If a document exists that records the results of a risk
assessment in relation to the plant, the employer must ensure
that the document is kept for the length of time identified by
the employer under subparagraph 4.11 (4) (b) (iii).

Penalty: 5 penalty units.

Strict liability applies to the physica eement in
subregulation (3) that the length of time is the length of time
identified by the employer under subparagraph
4.11 (4) (b) (iii).

Note For strict liability, see section 6.1 of the Criminal Code.
The employer must give heath and safety records concerning

the plant to a person who purchases or otherwise acquires the
plant from the employer.
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©)

Penalty: 10 penalty units.

Note The effect of subsection 22 (1) of the Act isthat an employer is taken
to have complied with this Division and sections 16 and 17 of the Act if the
employer reasonably relied on information relating to the use of the plant
supplied by the manufacturer or the supplier of the plant.

It is a defence to a prosecution for an offence against
subregulation (4) if the employer sold the plant for scrap or as
spare parts for other plant.

Note A defendant bears an evidential burden in relation to the matters
mentioned in subregulation (5) (see section 13.3 of the Criminal Code).

Subdivision B Specific duties for control of risk

4.20

(1)

2

©)

Notes

1. The duties in regulations 4.20 to 4.29 are additional requirements to
those in regulation 4.12.

2. The effect of subsection 5 (3) and section 16 of the Act is that an
employer is taken to have control over plant if the plant is used by
employees at work or at aworkplace under the employer’s control.

Gas cylinders

An employer must take all reasonably practicable steps to
ensure that a gas cylinder at work is inspected in accordance
with AS 2030.

Penalty: 10 penalty units.

Strict liability applies to the physical eement in
subregulation (1) that the inspection is in accordance with
AS 2030.

Note For strict liability, see section 6.1 of the Criminal Code.

If an employer that operates a gas cylinder test station is given
a gas cylinder to be inspected and tested, the employer must
take all reasonably practicable steps to ensure that the cylinder
is inspected and tested in accordance with AS 2030 and
AS 2337.

Penalty: 10 penalty units.
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(4)

()

(6)

(7)

Strict liability applies to the physica eement in
subregulation (3) that the inspection and testing is in
accordance with AS 2030 and AS 2337.

Note For strict liability, see section 6.1 of the Criminal Code.

If an employer that operates a gas cylinder test station is given

a gas cylinder to be filled, the employer must take all

reasonably practicable steps to ensure that:

(@) the cylinder is only filled if it bears a current inspection
mark in accordance with AS 2030; and

(b) thecylinder isin good condition when being filled; and

(c) thecylinder isfilled in accordance with AS 2030; and

(d) the fluid with which the cylinder is intended to be filled is
compatible with the cylinder; and

(e) the cylinder is filled in a manner that is not a risk to the
health and safety of arelevant person.

Penalty: 10 penalty units.

Strict liability applies to the physica elements in
subregulation (5) that the cylinder bears a current inspection
mark, and isfilled, in accordance with AS 2030.

Note For strict liability, see section 6.1 of the Criminal Code.

In this regulation:

AS 2030 means the standard comprising:

(& AS 2030.1-1999 ‘The verification, filling, inspection,
testing and maintenance of cylinders for storage and
transport of compressed gases — Part 1. Cylinders for
compressed gases other than acetylene’; and

(b) AS 2030.2-1996 ‘The verification, filling, inspection,
testing and maintenance of cylinders for storage and
transport of compressed gases — Part 2. Cylinders for
dissolved acetylene’; and

(c) AS 2030.4-1985 ‘The verification, filling, inspection,
testing and maintenance of cylinders for storage and
transport of compressed gases — Pat 4. Welded
cylinders-insulated’.
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4.20A

421

D

(2)

(1)

AS 2337 means the standard comprising:

(@ AS 2337.1-1999 ‘Gas cylinder test stations — Part 1:
Genera requirements, inspections and tests — Gas
cylinders'; and

(b) AS 2337.2-1990 ‘Gas cylinder test stations — Part 2: LP
gas fuel vessels for automotive use'; and

(c) AS 2337.3-1998 ‘Gas cylinder test stations — Part 3:
Inspection and testing of fibre reinforced plastic gas
cylinders'.

Other equipment under pressure

If pressure equipment, other than a gas cylinder:

(@ ismentioned in AS/NZS 1200:2000 ‘ Pressure equipment’;
and

(b) isinuseat work;
the employer must take all reasonably practicable steps to
ensure that the equipment is inspected in accordance with

AS/INZS 3788:2001 ‘Pressure equipment— In service
Inspection’.

Penalty: 10 penalty units.
Strict liability applies to the physica elements in

subregulation (1) that:

(@) the pressure equipment is mentioned in AS/NZS
1200:2000 ‘ Pressure equipment’; and

(b) the ingpection is in accordance with AS/NZS 3788:2001
“Pressure equipment — In service Inspection’.

Note For strict liability, see section 6.1 of the Criminal Code.

Plant with moving parts

If arisk assessment identifies arisk to health and safety arising
from the moving parts of plant used at work, the employer
must take al reasonably practicable steps to ensure that:

(@) the plant is not cleaned, maintained or repaired while the
plant is operating; and

Occupational Health and Safety (Safety Standards) 75
Regulations 1994

Federal Register of Legislative Instruments F2007C00166



Part 4 Plant
Division 5 Duties of an employer

Regulation 4.22

(b) if the guarding of a moving part does not completely
eliminate the risk of entanglement, a person does not
operate, or passin close proximity to, the plant.

Penalty: 10 penalty units.

(2) It is a defence to a prosecution for an offence against
paragraph (1) (a) if there was no other reasonably practicable
approach.

(3 It is a defence to a prosecution for an offence against
paragraph (1) (b) if a safe system of work was introduced,
enforced and maintained to minimise the risk of entanglement.

Note A defendant bears an evidential burden in relation to the matters
mentioned in subregulations (2) and (3) (see section 13.3 of the Criminal
Code).

4.22 Powered mobile plant — general

() An employer must take all reasonably practicable steps to
ensure that powered mobile plant at work is used in a manner
that minimises any risk to the health and safety of a relevant
person.

Penalty: 10 penalty units.

(2) Subregulation (3) applies if, after an employer minimises the
risk to health and safety relating to powered mobile plant at
work:

(@ thereremainsarisk of:
(i) anitem of powered mobile plant overturning; or

(i) objects faling on the operator of the powered
mobile plant; or

(iii) the operator of the powered mobile plant being
gjected from the seat; and

(b) therisk needsto be controlled.

(3 The employer must take all reasonably practicable steps to
ensure that:

(8 an appropriate combination of operator protective devices
IS provided; and
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(4)

4.22A

(D)

)

©)

(b) the devices are appropriately maintained and used.
Penalty: 10 penalty units.

An employer must take all reasonably practicable steps to
ensure that appropriate controls are implemented to eliminate
or minimise the risk of that plant colliding with other powered
mobile plant.

Penalty: 10 penalty units.

Powered mobile plant — protective structures and
restraining devices

If atractor is used at work under atree, or in any other place,
that istoo low to allow the tractor to work while it isfitted with
arollover protective structure, the structure may be lowered or
removed while the tractor is used in that situation.

An employer must take all reasonably practicable steps to
ensure that:

(@) aprotective structure that is fitted to powered mobile plant
at work complieswith AS 1636 or AS 2294; or

(b) if a protective structure, or an associated structura
attachment, of a kind mentioned in paragraph (a) is not
available — another protective structure is designed by a
suitably qualified engineer in accordance with the
following requirements:

(i) the performance requirements of AS 2294 must be
used as the design criteria for a rollover or faling
object protective structure;

(i) the engineer is permitted to use caculated
deformations if the engineer is satisfied that
deformation testing is not required;

(iii) the protective structure must be identified with the
information required by AS 2294, as appropriate.

Penalty: 10 penalty units.

Strict liability appliesto the following physical elements:
(@ in paragraph (2) (a) — that the structure complies with
AS 1636 or AS 2294;
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(4)

©)

(b) in subparagraph (2) (b) (i) — that the protective structure
IS designed in accordance with the performance
requirements of AS 2294;

() in subparagraph (2) (b) (iii)) — that the information is
required by AS 2294.

Note For strict liability, see section 6.1 of the Criminal Code.

An employer must take all reasonably practicable steps to

ensure that, to minimise any risk to the health and safety of

employees at work, powered mobile plant used by those

employees isfitted with suitable operator restraining devicesif:

(@) the plant is fitted with a rollover protective structure or a
falling object protective structure; and

(b) attaching points for operator restraining devices have been
incorporated in the original design of the plant.

Penalty: 10 penalty units.

In this regulation:

AS 1636 means the standard comprising:

(@ AS 1636.1-1996 ‘Tractors— Roll over protective
structures— Criterion and tests— Part 1: Conventional
tractors'; and

(b) AS 1636.2-1996 ‘Tractors— Roll over protective
structures— Criterion and tests— Part 2: Rear mounted
for narrow-track tractors’; and

(0 AS 1636.3-1996 ‘Tractors— Roll over protective
structures— Criterion and tests— Part 3: Mid-mounted
for narrow-track tractors'.

AS 2294 means the standard comprising:

(@ AS 2294.1-1997 ‘Earthmoving Machinery — Protective
Structures — Part 1. Generd’; and

(b) AS 2294.2-1997 ‘Earthmoving Machinery — Protective
Structures— Part 2: Laboratory tests and performance
requirements for roll-over protective structures’; and

(c) AS 2294.3-1997 ‘Earthmoving Machinery — Protective
Structures— Part 3: Laboratory tests and performance
requirements for falling-object protective structures'; and
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4.23

4.24

(d) AS 2294.4-1997 ‘Earthmoving Machinery — Protective
Structures — Part 4: Specifications for deflection-limiting
volume'.

Plant with hot or cold parts

An employer must take all reasonably practicable steps to

ensure that:

(@ if arelevant person is exposed to the hot or cold parts of
plant — the exposure is monitored and suitably managed
to minimise any risk to the health and safety of the
relevant person; and

(b) if molten metal is transported at work — arrangements are
made to prevent access to the path along which it is
transported while the transportation occurs; and

(c) pipes and other parts of plant that are associated with hot
or cold plant at work are adequately guarded or insulated
to minimise any risk to the health and safety of a relevant
person.

Penalty: 10 penalty units.

Electrical plant and plant that is exposed to electrical
hazards

(1) An employer must take all reasonably practicable steps to

minimise any risk from the use of plant at work to the health
and safety of arelevant person and, in particular, to ensure that:
(@) if damage to plant at work has created an electrical hazard:
(i) the plant is disconnected from the electricity supply;
and
(i) the plant is not used until the damaged part is
repaired or replaced; and
(b) plant at work is not used under conditions that are likely to
giveriseto electrical hazards; and
(o) if plant a work has been isolated, but not physicaly
disconnected, from an electrical supply, appropriate work
systems are provided to avoid accidentally energising the
plant; and
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4.25

)

(1)

(d) only acompetent person is permitted to carry out electrical
work on plant at work; and

(e) if excavations are to be carried out, al relevant available
information relating to the position of underground cables
IS obtained; and

(f) if plant at work is operated near overhead electrical power
lines, control options for the plant comply with the
requirements of the relevant electrical supply authority, as
inforce on 31 March 1995.

Penalty: 10 penalty units.

Strict liability applies to the physica eement in
paragraph (1) (f) that the requirements are those of the relevant
electrical supply authority, asin force on 31 March 1995.

Note For strict liability, see section 6.1 of the Criminal Code.

Plant designed to lift or move

An employer must take all reasonably practicable steps to

minimise any risk to the health and safety of arelevant person

from plant a work that is designed to lift or move people,

equipment or materials, and, in particular, to ensure that:

(@ no load is suspended over, or travels over, a relevant
person; and

(b) for plant that is not specifically designed for the lifting or
suspending of individuals — individuals are not lifted or
suspended by the plant, or an attachment to the plant; and

(c) if the plant is used for lifting or moving a load that may
become unstable, the load is appropriately restrained; and

(d) acraneor hoist isnot used as an amusement structure; and

(e) acrane, hoist or building maintenance unit is operated and
maintained to minimise any risk to health and safety,
having regard to instructions:

(i) recommended for the plant by its designer or
manufacturer; or
(i) developed for the plant by a competent person; and

(f) for plant other than a crane or hoist — the plant is not used

to suspend aload; and
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(9)
(h)

(i)

no load is lifted simultaneously by more than one item of
plant; and
for an industrial lift truck — the truck is:

(i) fitted with a warning device that effectively warns
individuals who are at risk from the movement of
the truck; and

(i) used in a way that minimises the exposure of the
operator to risks arising from work practices or
systems, and

(i) used in a way that minimises the exposure of the
operator to risks arising from the particular
environment in which the truck is used; and

(iv) equipped with suitable lifting attachments
specifically designed for the load to be lifted or
moved; and

for an industrial life truck or tractor — no individual other
than the operator is permitted to ride on the truck or
tractor.

Penalty: 10 penalty units.

(2) It is a defence to a prosecution for an offence against
paragraph (1) (b) if:

@
(b)

(©)

(d)
(€)

the use of another method was not practicable; and

a suitable and adequate personnel box or carrier, designed
for the purpose, was used and securely attached to the
plant; and

the plant was fitted with a means by which the personnel
box or carrier may be safely lowered in the event of an
emergency or the failure of the power supply; and

the plant was suitably stabilised at al times while the
personnel box or carrier isin use; and

a suitable safety harness, securely attached to a suitable
point, was provided to and worn by all individuals who are
in a suspended personnel box or carrier, unless the
personnel box or carrier isfully enclosed.

(3 It is a defence to a prosecution for an offence against
paragraph (1) (f) if:

(@

the use of a crane or hoist was not practicable; and
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(b)
(©)
(d)

(€)
()

(9)

(h)
(i)

the load was only travelled with the lifting arm of the plant
fully retracted; and

stabilisers were provided and used where necessary to
achieve stability of the plant; and

relevant persons were not permitted to be under the load;
and

awelded lug was used as the lifting point; and

if a bucket operated by a trip-type catch was used — the
catch was bolted or otherwise positively engaged; and

an appropriate load chart was provided and all lifting was
carried out within the safe working load limits of the plant;
and

safe working load limits were displayed clearly on the
plant; and

a load was lifted using attachments suitable to the task to
be performed.

(4) Itisadefenceto aprosecution against paragraph (1) (i) if:

(1)

(@

(b)
(©)

the individual was seated in a seat specifically designed
for carrying a passenger; and
the seat was fitted with suitable seat restraints; and

the seat was located within the area protected by the
required operator protective devices.

Note A defendant bears an evidential burden in relation to the matters
mentioned in subregulations (2), (3) and (4) (see section 13.3 of the
Criminal Code).

Industrial robots and other remotely or automatically
energised equipment

An employer must take all reasonably practicable steps to
ensure that an employee is not permitted to work in the
immediate vicinity of an industrial robot or other remotely or
automatically energised equipment.

Penalty: 10 penalty units.
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(1A) It is a defence to a prosecution for an offence against
subregulation (1) if suitable controls and systems of work were
in place for the control of risk in relation to the robot or
equipment.

Note A defendant bears an evidential burden in relation to the matters
mentioned in subregulation (1A) (see section 13.3 of the Criminal Code).

(2) If anindustrial robot at work can be remotely or automatically
energised to create arisk to the health and safety of a relevant
person, the employer must take all reasonably practicable steps
to ensure that:

(@
(b)

(©)

access to the area immediately surrounding the robot is
restricted; and

access to that areais controlled by:
(i) theisolation of the area; or
(if) the provision of interlocked guards; or
(iff) the use of presence sensing devices; and
suitable systems requiring a specific permit to commence
any work in the area are maintained.

Penalty: 10 penalty units.

4.27 Lasers and laser products

(1) An employer must take al reasonably practicable steps to
ensure that:

(@

(b)

(©)

alaser or laser product is not operated at work if it has not
been classified and labelled in accordance AS/NZS 2211;
and

a Class 3B or Class 4 laser or laser product, within the
meaning of AS/NZS 2211, is not used at work in a
building or construction operation; and

the use of alaser or laser product a work in a building or
construction operation, other than a laser or laser product
mentioned in paragraph (b), is in accordance with
AS 2397-1993 ‘Safe Use of lasers in the building and
construction industry’.

Penalty: 10 penalty units.
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(2) Strict liability appliesto the following physical elements:

©)

(@ in paragraph (1) (@) — that the laser or laser product has
been classified and labelled in accordance with
ASINZS 2211;

(b) in paragraph (1) (b) — that the laser or laser product is for
the purposes of AS/INZS 2211,

(¢) in paragraph (1) (c) — that the use of the laser or laser
product is in accordance with AS 2397-1993 ‘ Safe Use of
lasers in the building and construction industry’.

Note For strict liability, see section 6.1 of the Criminal Code.

In this regulation:

ASINZS 2211 means AS/NZS 2211.1:2004 ‘Safety of laser
products — Equipment classification, requirements and user’s
guide’.

4.28 Scaffolds

(1) An employer must take al reasonably practicable steps to
ensure that no work is carried out from:
(@) asuspended scaffold; or
(b) acantilevered scaffold; or
(c) aspur scaffold; or
(d) ahung scaffold; or
(e) another scaffold from which a person or an object could

fall more than four metres.

Penalty: 10 penalty units.

(1A) It is a defence to a prosecution for an offence against
subregulation (1) if the employer obtained written confirmation
from a competent person that the scaffold, or the relevant part
or portion of the scaffold, is complete.

Note A defendant bears an evidential burden in relation to the matters
mentioned in subregulation (1A) (see section 13.3 of the Criminal Code).
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)

(2A)

3

(4)

If ascaffold of akind referred to in subregulation (1) is used at

work, the employer must take all reasonably practicable steps

to ensure that the scaffold, and its supporting structure, are

inspected by a competent person, to determine whether they

comply with these Regulations:

() beforethe scaffold is used for the first time; and

(b) after the scaffold is used for the first time— at intervals
not exceeding 30 days, and

(c) if anevent occurs that can reasonably be expected to affect
the stability or adequacy of the scaffold (for example,
severe storm conditions or an earthquake):

(i) assoon as practicable after the event occurs; and
(if) before the scaffold is used again; and
(d) before the scaffold is used for the first time following
repairs.
Penalty: 10 penalty units.

Strict liability applies to the physica eement in
subregulation (2) that the scaffold is of a kind referred to in
subregulation (1).

Note For strict liability, see section 6.1 of the Criminal Code.

If any scaffold, or its supporting structure, used at work:
(&) isinspected; and
(b) isfound to bein an unsafe condition;

the employer must take all reasonably practicable steps to
ensure that suitable repairs, dterations and additions (as
required) are carried out before the scaffold is used again.

Penalty: 10 penalty units.

If any scaffold used at work isincomplete, and left unattended,
the employer must take all reasonably practicable steps to
ensure that suitable controls are used (including the use of
danger tags or warning signs) to prevent unauthorised access to
the scaffold.

Penalty: 10 penalty units.
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4.29 Amusement rides

If an amusement ride is used at work, the employer must take

all reasonably practicable stepsto ensure that:

(@) therideis operated in a manner that minimises the risk to
the health and safety of arelevant person, having regard to
instructions:

(i) recommended for the ride by its designer or
manufacturer; or

(i) developed for the ride by a competent person; and

(b) records relating to the ride are kept in accordance with
instructions:

(i) recommended for the ride by its designer or
manufacturer; or

(i) developed for the ride by a competent person.
Penalty: 10 penalty units.

Notes

1. Amusement ride is described in the definition of amusement structure
in subregulation 20.01 (1).

2. The effect of subsection 22 (1) of the Act is that an employer is taken to
have taken all reasonably practicable steps to control risks in relation to
plant under the employer’s control if:

(@) the employer has taken al reasonably practicable steps to ensure that
the use of the plant was in accordance with the information supplied by
the manufacturer or the supplier of the plant, relating to health and
safety in the use of the plant; and

(b) itisreasonable for the employer to rely on that information.

Division 6 Duties of an employee
4.30 Duties
(1) Anemployee at work must take all reasonably practicable steps
to:

(@ comply with any requirement relating to plant
implemented in accordance with this Part; and
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)

(b) tell his or her employer, as soon as practicable, of any
defect of which the employee is aware in any plant located
at the place at which the employee carries out the work.

Penalty: 10 penalty units.

Strict liability applies to the physical element in paragraph
(2) (a) that the requirement relating to plant was implemented
in accordance with this Part.

Note For strict liability, see section 6.1 of the Criminal Code.

Division 7 General requirements for hazard

4.31

D

)

identification, risk assessment and
risk control

Hazard identification

A person who is required to identify any hazard to health and
safety associated with plant, or a system of work associated
with plant, must identify all reasonably foreseeable hazards.

Penalty: 10 penalty units.

Without limiting the operation of subregulation (1), the person

must identify hazards arising from the following matters to the

extent that they are relevant to the design, manufacture,

erection, installation, commissioning, or use of plant:

(@) the suitability of the kind of plant for the task that is to be
carried out;

(b) theactual and intended use of the plant;
(c) the environmental conditions and terrain in which the
plant may be used,;

(d) any foreseeable abnormal situation, misuse or change in
operating conditions that may affect the plant;

(e) the potential for injury caused by entanglement, crushing,
trapping, cutting, stabbing, puncturing, shearing, abrasion,
tearing or stretching;

(f) the creation of hazardous conditions because of the
pressurised contents of the plant, electricity, noise,
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(9)

(h)

(i)
@)
(k)
O]
(m)
(n)
(0)
(P)

(@
()

()

®
(u)

(V)

radiation, friction, vibration, fire, explosion, temperature,
moisture, vapour, gas, dust, ice or hot or cold parts;

the failure of the plant involving the loss of the contents of
the plant, the loss of a load, unintended egjection of
workpieces, explosion, fragmentation or the collapse of
parts;

the capability of the plant to lift and move persons,
equipment or materials, including the suitability of any
secondary backup system to support the load being lifted
or moved;

any control systems relating to the plant, including, for
example, guarding and communications systems;

the potential for objectsto fall;

the potential for the plant to roll over;

the suitability of the materials used for the plant;

the suitability and condition of accessories used for the
plant;

any ergonomic requirements relating to the installation
and use of the plant;

the possibility that a task may need to be carried out
without the use of the plant;

the location of the plant and its effect on the design or
layout of a place at which work is carried out;

the suitability and stability of the plant and its supports;

the presence of persons and other plant in the vicinity of
the plant;

the potential for inadvertent movement or operation of the
plant;
systems of work associated with the plant;

the need for, and the adequacy of, access and egress
associated with the plant;

the competency of an operator of the plant.

4.32 Risk assessment

A person who is required to assess arisk arising from a hazard
to health and safety must:
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@

determine a method of assessment that adequately
addresses the hazards identified; and

(b) carry out one or more of the following activities:

(M
(i)
(iii)
(iv)
V)
(vi)

(vii)

(viii)

a visual inspection of the plant and its associated
environment;

an audit of the consequences of the hazard;

atest of the plant;

atechnical or scientific evaluation of the plant;
atechnical or scientific evaluation of the hazard,;

an analysis of data relating to injuries and near
mi SSes;

discussions with persons involved in the design,
manufacture, supply, and importation of plant, and
employers, employees, contractors or other relevant
parties;

a quantitative hazard analysis.

Penalty: 10 penalty units.

4.33 Risk control

(1) If arisk assessment identifies a requirement to control arisk to
health and safety relating to plant, the person who is required to
control the risk must take all reasonably practicable steps to
eliminate or minimise the risk.

Penalty: 10 penalty units.

(2) For the purpose of subregulation (1), one or more of the
following controls may be implemented:

the substitution of plant or a part of plant;
the isolation of the plant;
the modification of adesign or aguarding device,

the design and implementation of appropriate guarding
devices.

@
(b)
(©)
(d)

(3) If the controls implemented under subregulation (2) do not
eliminate or minimise the risk, the person must take al
reasonably practicable steps to apply administrative controls,
including the introduction of safe working practices.
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(4)

Until the controls implemented under subregulation (2) and the
administrative controls (if any) applied under subregulation (3)
eliminate or minimise the risk, the person must give employees
and contractors appropriate persona protective equipment to
use at work.

Note Regulations 4.34 to 4.38 apply in addition to the requirements in
regulation 4.33.

4.34 Access and egress
(1) A personwho isrequired to control arisk relating to plant must
take all reasonably practicable steps to ensure that there is
sufficient access and egress to:
(8 partsof plant that require cleaning and maintenance; and
(b) theworkstation of the operator of the plant.
Penalty: 10 penalty units.
(2) If:
(@) access to plant at work is required as part of its normal
operation; and
(b) a person accessing the plant may be trapped and exposed
to an increased risk caused by heat, cold or a lack of
oxygen;
the person who is required to control the risk must take all
reasonably practicable steps to ensure that emergency lighting,
safety doors and alarm systems are provided for use with the
plant.
Penalty: 10 penalty units.
4.35 Dangerous parts
If arisk assessment identifies arisk of exposure to a dangerous
part during:
(@) the operation of plant at work; or
(b) the examination of plant at work; or
(c) thelubrication of plant at work; or
(d) theadjustment of plant at work; or
90 Occupational Health and Safety (Safety Standards)

Regulations 1994

Federal Register of Legislative Instruments F2007C00166



Plant Part 4

General requirements for hazard identification, risk assessment and Division 7

risk control

Regulation 4.36

4.36
D)

)

(e) the maintenance of plant at work;

the person who is required to control the risk must take all
reasonably practicable steps to ensure that:

(f) therisk iseliminated; or
(g) if itis not reasonably practicable to eliminate the risk —
the risk is minimised.

Guarding

If guarding is used as a control measure in relation to plant at
work, the person who is required to control the relevant risk
must take all reasonably practicable steps to ensure that the
guard provided for the plant is:

(@ if no person requires access to the area to be guarded
during the normal operation, maintenance or cleaning of
the plant — a permanently fixed physical barrier; or

(b) if aperson requires access to the area to be guarded during
the normal operation of the plant— an interlocked
physical barrier; or

(c) if compliance with paragraph (a) or (b) is not
practicable — a physical barrier that:

(i) issecurely fixed in position by a fastener or another
suitable device; and

(if) ensures that the guard cannot be altered or detached
without using atool or akey; or

(d) if the provision of a barrier described in paragraph (a), (b)
or (c) is not practicable— a presence sensing
safeguarding system.

Penalty: 10 penalty units.
A guard provided in accordance with subregulation (1) must

be:

(@) designed in a manner that does not create a risk to the
health and safety of arelevant person; and

(b) designed and constructed to make by-passing it or
defeating it, deliberately or by accident, as difficult as is
reasonably possible; and

(c) of solid construction; and
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3

(4)

(d) securely mounted to enable it to resist impact and shock;

and
(e) regularly maintained.

If:
(@) apart of plant used at work is designed to move at high
speed; and
(b) either:
(i) thepart may break or disintegrate; or
(i) aworkpiece may be gected from the plant;
a guard that is provided in accordance with subregulation (1)

must be adequate to effectively contain the fragments or the
workpiece.

If the risk of jamming or blockage of moving parts of plant at
work cannot be eliminated, the person must take all reasonably
practicable steps to ensure that:

(@ work procedures are implemented to ensure that the plant
can be cleared in amanner that minimises the risk; and

(b) devices and tools are available for use by employees to
ensure that the plant can be cleared in a manner that
minimises the risk to the health and safety of the
employees.

Penalty: 10 penalty units.

4.37 Operational controls of plant
(1) A personwho isrequired to control arisk relating to plant must
take all reasonably practicable steps to ensure that the
operational controls of the plant are:
(@) suitably identified on plant in a manner that shows the
nature and function of the controls; and
(b) able to be readily and conveniently operated by each
person operating the plant; and
(c) located or guarded in a manner that prevents the
unintentional activation of the plant; and
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4.38

(2)

3

(4)

(D

(d) able to be locked in the off position to enable the
disconnection of all motive power and forces.

Penalty: 10 penalty units.

If it is not reasonably practicable to eliminate the need for plant
used at work to be operated while it is being maintained or
cleaned, the person who is required to control arisk relating to
the plant must take all reasonably practicable steps to ensure
that the operational controls of the plant permit controlled
operation of the plant.

Penalty: 10 penalty units.

Subregulation (4) appliesif:

(@) plant used at work is designed to be operated or attended
by 2 or more persons; and

(b) the plant is fitted with 2 or more operational controls for
this purpose.

A person who is required to control a risk relating to plant
mentioned in subregulation (3) must take all reasonably
practicable steps to ensure that:

(@) the operational controls are of the kind commonly known
as stop and lock-off; and

(b) the plant cannot be restarted after a stop control has been
used until each stop control has been reset.

Penalty: 10 penalty units.

Emergency stops and warning devices

A person who is required to control arisk relating to plant must
take all reasonably practicable steps to ensure that each
emergency stop device of the plant:

(@ isprominent; and
(b) isclearly and durably marked; and
(o) is immediately accessible to each operator of the plant;

and

(d) has handles, bars or push buttons that are coloured red;
and
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(e) isof akind the operation of which cannot be affected by
an electrical malfunction or the malfunction of an
electronic circuit.

(2) If arisk assessment identifies a need to have an emergency
warning device fitted to plant, a person who is required to
control a risk must take al reasonably practicable steps to
ensure that the device is installed in a position that enables its
purpose to be achieved easily and effectively.

Division 8 Licence to operate plant

4.39 Definition for Division 8
In this Division:
relevant employing authority, in relation to an employer
seeking an exemption under regulation 4.40A, means:

(@ if the employer is the Commonweath — the employing
authority that wishes to seek the exemption; or

(b) if the employer is a Commonwealth authority — that
Commonwealth authority.

Note The term employing authority is defined in subsection 5 (1) of the
Act. See also section 10 of the Act in relation to employing authority.

Subdivision A General licence requirements

4.40 Licence to operate certain plant
(1) Subject to subregulation (2), an employer must not use plant at
work, or allow plant to be used, if:
(@ theplant:
(i) isto beoperated at work; and

(it) is specified in column 2 of an item in Part 2 of
Schedule 6; and

(b) theemployer isnot:
(i) licensed to operate the plant; or
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(i) exempted under paragraph 4.40A (4)(a) or
regulation 4.40D.

Penalty: 10 penalty units.

(1A) Strict liability applies in subregulation (1) to the following
physical elements:

(@ in subparagraph (1) (a) (ii) — that the plant is specified in
column 2 of an item in Part 2 of Schedule 6;

(b) in subparagraph (1) (b) (ii)) — that the employer is not
exempted under paragraph 4.40A (4) (a) or regulation
4.40D.

Note For strict liability, see section 6.1 of the Criminal Code.

(2) Subregulation (1) applies to an employer on and after
1 January 1997.

4.40A Exemption from licensing — exemption by
Commission

(1) Regulation 4.40 does not apply to an employer if the
Commission exempts the employer from the application of the
regulation.

(2) The Commission may only exempt an employer in accordance
with this Regulation and regulations 4.40B and 4.40C.

(3) Anemployer that wants an exemption must:

(@ apply to the Commission in writing, using the application
form (if any) approved by the Commission; and

(b) include with the application evidence that:

(i) the employer is required, by a law of a State or
Territory, to be licensed to operate the plant; and

(i) the employer holds the appropriate licence under the
law.

(4) Onreceipt of an application, the Commission may, in writing:
(@ givethe employer the exemption; or
(b) refuseto give the exemption; or
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(5)

(6)

(c) ask the employer to give it, through the relevant
employing authority, further information relating to the
application.

Before giving an employer an exemption, the Commission
must be satisfied that:

(@ the employer isrequired, by alaw of a State or Territory,
to be licensed to operate the plant; and

(b) the law imposes requirements that are substantialy the
same as those in this Part; and

(c) the employer holds the appropriate licence under the law;
and

(d) there are no circumstances suggesting that granting the
exemption would be inconsistent with the objects of this
Part.

If the Commission refuses to give an exemption, it must give
the employer a written notice setting out the reasons for the
refusal.

4.40B Conditions of an exemption

(1) Anexemption given under paragraph 4.40A (4) (a) is subject to
the conditions (if any) that the Commission states in the
exemption.

(2) The Commission may only impose conditions to promote the
objects of this Part.

(3) The Commission may:

(@ add a condition to an exemption, or vary a condition, to
promote the objects of this Part; or
(b) revoke acondition.

(4) If the Commission adds, varies or revokes a condition, it must
give the employer that holds the exemption a written notice
setting out:

(@) theterms of the decision; and
(b) thetime when it commences.
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4.40C
D

)

3

(4)

()

4.40D

Operation of an exemption

An exemption given under paragraph 4.40A (4) (a) commences
on:

(@) theday onwhichitisgranted; or

(b) alater date stated in the exemption.

The Commission must cancel an exemption if:

(@) itissatisfied that the employer is no longer required, by a
law of a State or Territory, to be licensed to operate the
plant; or

(b) it issatisfied that the law no longer imposes requirements
that are substantially the same as those in this Part; or

(c) it is satisfied that the employer no longer holds the
appropriate licence under the law; or

(d) it is satisfied that continuing the exemption would be
inconsistent with the objects of this Part; or

(e) the employer that holds the exemption asks the
Commission to cancdl it.

The Commission is not required to consult the employer that
holds an exemption before cancelling it.

If the Commission cancels an exemption under paragraph (2)
(@, (b), (c) or (d), it must give the employer a written notice
setting out:

(@ thereasonsfor cancellingit; and
(b) thetimefrom whichitiscancelled.

An exemption ceases on the earlier of:

(@ the end of the day (if any) stated in the exemption as the
day when it ceases; and

(b) thetime (if any) whenit is cancelled.

Exemption from licensing — hire of plant for less
than 12 months

Regulation 4.40 does not apply to an employer in relation to an
item of plant if:
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(@ theitemis hired by the employer for less than 12 months;
and

(b) for an item of plant mentioned in regulation 4.07A — the
employer obtains from the supplier of the item evidence
that:

(i) the item, and the design for that type of plant, are
registered under a law of the State or Territory in
which the supplier operates; and

(ii) theitem will continue to be registered under the law
of the State or Territory for the period of hire; and

(iii) the item complies with the requirements of the law
of the State or Territory; and

(iv) the item has been inspected and maintained in
accordance with the requirements of the law of the
State or Territory; and

(c) before hiring the item, the employer inspected the item.

441 Application for alicence

(1) An employer that wishes to operate plant referred to in
subregulation 4.40 (1) must apply to the Commission for a
licence to operate the plant.

(2) The application must:
(@ be in writing, using the form (if any) approved by the
Commission; and
(b) include:
(i) sufficient information to identify clearly the item or
items of plant; and
(it) if the design of any of the plant requires registration
under regulation 4.49 — a notification of the design
registration number of the plant; and

(i) a statement that each item of plant has been

inspected by a competent person and is safe to
operate.
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4.42

4.43

(1)

)

(D)

)

Application for renewal of a licence

An employer to whom a licence is granted under regulation
4.43 may apply for arenewal of the licence.

An application under subregulation (1) must:

(@ be made before the licence expires; and

(b) be in writing, using the form (if any) approved by the
Commission; and

(¢) include a statement to the effect that each item of plant
mentioned in the licence has been maintained in a safe
condition and is safe to operate.

Grant and renewal of a licence
On receipt of an application made in accordance with
regulation 4.41, the Commission:
(@ must consider the application; and
(b) must:
(i) grant a licence to the employer, in the name of the
employing authority; or
(i) refuseto grant alicence; or
(ili) ask the employer to give it additional information
that is necessary to assist the Commission to decide

whether or not to grant a licence to operate an item
of plant; and

(c) must notify the employer of the Commission’s decision as
soon as practicable, but not later than 14 days, after
making it.

Note The effect of section 10 of the Act is that an employer is required to
act through the employing authority. Employing authority is defined in
section 5 of the Act and in regulations 4 and 4A of the Occupational Health
and Safety (Commonwealth Employment) Regulations 1991.

On receipt of an application made in accordance with
regulation 4.42, the Commission:

(@ must consider the application; and
(b) must:

(i) renew thelicence; or

(ii) refuseto renew thelicence; or
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(iii) ask the employer to give it additional information
that is necessary to assist the Commission to decide
whether or not to renew the licence to operate an
item of plant; and

must notify the employer of the Commission’s decision as

soon as practicable, but not later than 14 days, after

making it.

(3) If the Commission asks an employer to give the Commission
information:

@

(b)

the employer must give the information to the
Commission within the time specified by the Commission;
and

in deciding to grant or renew, or to refuse to grant or
renew, the licence, the Commission must consider the
information.

(4) A notice under paragraph (1) (c) in relation to the grant of a
licence must set out the following:

(%)

@

(b)
(©)
(d)
(€)

(f)

the items of plant that the employing authority is licensed
to operate;

the employer who applied for the licence;
the date that the licence comes into force;
the period for which the licenceisin force;

the conditions to which the licence is subject under
subregulation 4.45 (1);

the amount of the licence fee to be paid, and the date by
which the fee must be paid.

Note Regulation 4.44 provides that a licence comes into force on the day it
is granted.

A notice under paragraph (2) (c) in relation to the renewal of a
licence must set out the following:

(@

(b)
(©)
(d)

the items of plant that the employing authority is licensed
to operate;

the employer who applied for the licence;
the date that the renewal of the licence comes into force;
the period for which the licenceisin force;
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(6)

(7)

(8)

9)

4.44

4.45
D)

(e) the conditions to which the licence is subject under
subregulation 4.45 (1);

(f) the amount of the licence fee to be paid, and the date by
which the fee must be paid.

For paragraphs (4) (d) and (5) (b), the Commission may
specify aperiod of up to 4 years.

For paragraphs (4) (f) and (5) (c), the amount of the licence fee
is the amount that the Commission estimates to be the cost of:
(a) issuing or renewing the licence; and

(b) monitoring the employer’s performance of its obligations
under the licence.

For paragraphs (4) (f) and (5) (c), the Commission may provide
that alicence feeisto be paid in specified instalments.

A notice under paragraph (1) (c) or (2) (¢) in relation to a
refusal to grant or renew a licence must set out the reasons for
the refusal.

Commencement of a licence

A licence granted under subregulation 4.43 (1) comes into
force on the day on which it is granted.

Conditions of alicence

A licence to operate plant is subject to the following
conditions:

(@ the employer to whom the licence is granted must comply
with the requirements set out in this Division;

(b) the employer must ensure that evidence of the licence is
displayed on or near the plant to which the licence rel ates,

(c) the employer must pay the fee set out in a notice under
paragraph 4.43 (1) (c) or (2) (c), or 4.46(3) (c), by the
time stated in the notice;

(d) the employer must comply with a direction given by the
Commission that the Commission considers necessary for
ensuring the safe operation of the plant.
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)

©)

(4)

4.46
D)

)

3

An employer must not contravene a condition to which the
licence is subject.

If an employer contravenes a condition to which the licence is
subject, the Commission may, by written notice given to the
relevant employing authority:

(@ cancel thelicence; or

(b) suspend the licence for a period not exceeding 12 months;
or

(c) vary the conditions of the licence.

The notice must include the reasons for the Commission’'s
decision.

Variation of licence

Thisregulation appliesif:

(@ the name of the employing authority that is licensed to
operate plant is changed; or

(b) plant that an employing authority is licensed to operate is
altered; or

(c) for plant that is normally fixed in one location — the plant
isrelocated; or

(d) for mobile plant — the depot or other place at which the
plant may be found is changed; or

() plantisdecommissioned or disposed of.

The employer must, no later than 21 days after becoming
aware of an event mentioned in subregulation (1):

(@ apply to the Commission in writing, using the form (if
any) approved by the Commission, for a variation of the
licence relating to that plant; and

(b) if paragraph (1) (d) applies— return the licence to the
Commission.

Penalty: 10 penalty units.

On receipt of an application made under subregulation (2), the

Commission:

(@ must consider the application; and
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(b) must:
(i) vary the licence to reflect the event mentioned in the
application; or
(i) refuseto vary thelicence; or
(ili) ask the employer to give it additional information
that is necessary to assist the Commission to decide
whether or not to vary the licence; and
(c) must notify the employer of the Commission’s decision as
soon as practicable, but not later than 14 days, after
making it.

(4) If the Commission asks the employer to give it information:
(@ the employer must give the information to the
Commission within the time specified by the Commission;
and

(b) in deciding to vary, or refuse to vary, the licence, the
Commission must consider the information.

(5) A notice under paragraph (3) (c) in relation to a variation of a
licence must set out the following:
(& theitems of plant that the employing authority is licensed
to operate;
(b) the amount of the fee to be paid, and the date by which the
fee must be paid.

(6) For paragraph (5) (b), the amount of the licence fee is the
amount that the Commission estimates to be the cost of varying
the licence.

(7) A notice under paragraph (3) (c) in relation to arefusal to vary
alicence must set out the reasons for the refusal .

4.47 Notification of compliance with maintenance
requirement for plant other than tower cranes

(1) This regulation applies to an employer that is licensed to
operate an item of plant mentioned in Part 2 of Schedule 6,
other than atower crane.
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For each period of 12 months that the employer is licensed to
operate the item, the employer must give the Commission a
notice to the effect that the employer has carried out the
inspections, checks, tests, maintenance and cleaning required
under paragraph 4.15 (2) (h) for the item.

Note Subregulation 4.15 (1) requires an employer to take all reasonably
practicable steps to ensure that a risk to the health and safety of a relevant
person arising from plant used by employees at work, or the associated
systems of work, under the employer’s control is eliminated or, if it is not
reasonably practicable to eliminate the risk, minimised in accordance with
Division 7. Paragraph 4.15(2) (h) requires an employer to take all
reasonably practicable steps to ensure that inspections, maintenance and
cleaning are carried out having regard to procedures recommended for the
plant by its designer or manufacturer, or developed for the plant by a
competent person.

A notice for an item under subregulation (2):

(@ must be given using the form (if any) approved by the
Commission; and

(b) must be given to the Commission as soon as practicable
after the end of the period to which it relates; and

(c) mustinclude:
(i) theemployer’slicence number; and

(i) a statement to the effect that the item has been
maintained in a safe condition and is safe to operate.

4.48 Notification of compliance with maintenance
requirement for tower cranes

(1) This regulation applies to an employer that is licensed to
operate atower crane.

(2) For each period of 36 months that the employer is licensed to
operate the tower crane, the employer must give the
Commission a notice to the effect that the employer has carried
out the inspections, checks, tests, maintenance and cleaning
required under paragraph 4.15 (2) (h) for the tower crane.
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4.49

©)

(4)

(1)

In addition to subregulation (2), if a tower crane is relocated,
the employer must give the Commission a notice to the effect
that the employer has carried out the inspections, checks, tests,
maintenance and cleaning required under paragraph
4.15 (2) (h) for the tower crane since the last notice for the
tower crane was given under this subregulation or
subregulation (2).

Note Subregulation 4.15 (1) requires an employer to take all reasonably
practicable steps to ensure that a risk to the health and safety of a relevant
person arising from plant used by employees at work, or the associated
systems of work, under the employer’s control is eliminated or, if it is not
reasonably practicable to eliminate the risk, minimised in accordance with
Division 7. Paragraph 4.15(2) (h) requires an employer to take all
reasonably practicable steps to ensure that inspections, maintenance and
cleaning are carried out having regard to procedures recommended for the

plant by its designer or manufacturer, or developed for the plant by a
competent person.

A notice for atower crane under subregulation (2) or (3):

(& must be given using the form (if any) approved by the
Commission; and

(b) must be given to the Commission as soon as practicable
after:

(i) theend of the period to which it relates; or
(ii) thetower craneisrelocated;

as the case requires; and

(c) must include:
(i) theemployer’slicence number; and

(i) a statement to the effect that the tower crane has
been maintained in a safe condition and is safe to
operate.

Certain plant design to be registered
Subject to subregulation (2), an employer must not use plant, or
allow employees at work to use plant, if the plant:

(&) isspecifiedin column 2 of anitemin Part 1 of Schedule 6;
and

(b) does not have a current design registration number issued
by the Commission under this Division.
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(1A)

4.50

451

()

(1)

)

(1)

)

Penalty: 10 penalty units.

Strict liability applies to the physica eement in
paragraph (1) (a) that the plant is specified in column 2 of an
itemin Part 1 of Schedule 6.

Note For strict liability, see section 6.1 of the Criminal Code.

This regulation does not apply to an employer in relation to an
item of plant if:

(@ theitemismentioned in Part 2 of Schedule 6; and

(b) theitemishired by the employer for less than 12 months;
and

(c) the employer obtains from the supplier of the item
evidence that the design for that type of plant is registered
under a law of the State or Territory in which the supplier
operates.

Notification of plant design

If an employer has registered a plant design with an authority
administering a law of a State or Territory that corresponds to
the Act or these Regulations, the employer must notify the
Commission of that registration, using the form (if any)
approved by the Commission.

Penalty: 5 penalty units.

An offence against subregulation (1) is an offence of strict
liability.

Note For strict liability, see section 6.1 of the Criminal Code.

Application for registration

An employer may apply to the Commission, in the name of the
relevant employing authority, for the registration of the design
of plant that is specified in column 2 of an item in Part 1 of
Schedule 6.

The employer is not required to apply to the Commission if the
plant design has been registered by a person administering a
law of a State or Territory that corresponds to the Act or these
Regulations.
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(3) The application must:

(@

(b)
(©)

(d)

be in writing, using the form (if any) approved by the

Commission; and

include a representational drawing of the plant design; and

include a statement, signed by or for the manufacturer of

the plant, to the effect that the design of the plant complies

with the provisions of this Part, relating to the design of

plant, that apply to manufacturers of plant; and

include a statement, signed by a design verifier:

(i) to the effect that the design of the plant has been

verified in accordance with subregulation (4); and

(i) that sets out the name, business address and
qualifications of the design verifier; and

(iii) if the design verifier is employed by a person — that
sets out the name, business address and
qualifications of the employer of the design verifier.

(49) An employer that wishes to apply to the Commission for
registration of a plant design must ensure that:

(@

(b)

for pressure equipment — the design of the equipment has
been verified in accordance with the standards mentioned
initems 7 and 8 of Schedule 5; and

for other plant — the design of the plant has been verified
by a design verifier as complying with each standard,
specified in column 2 of an item in Schedule 5, that
applies to the plant.

(5) For the purposes of this regulation, a design verifier is a
competent person who:

(@
(b)
(©

is responsible for advising a person whether the design of
plant complies with the provisions of this Part; and

IS not a person who has had any involvement in the design
of the plant; and

is not employed or engaged by the employer who owns the
plant, unless the employer uses a quality system, to
undertake the design of items of plant, that has been
certified by a body accredited or approved by the Joint
Accreditation System of Australia and New Zealand (also
known as JAS — ANZ).
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Registration of plant design

(1) On receipt of an application for the registration of a plant
design, the Commission may:

(@) register the design; or
(b) refuseto register the design; or

(c) ask the employer to give it, through the relevant
employing authority, any of the following information:

(i)
(i)
(iii)
(iv)

(v)
(vi)

detailed drawings of the plant design;
calculations made for the purposes of the design;
details of operating instructions;

diagrams of the control systems associated with the
plant, including the sequence for operating the
controls;

details of maintenance requirements for the plant;
a statement of limitations of the use of the plant.

(2) If the Commission registers aplant design, it must:

(@ give

the employer a written notice stating that the

Commission has registered the design; and

(b) set out, inwriting at the time of registration, the conditions
to which the registration is subject, including any
variations to an existing licence to operate certain plant;

and

(c) give the employer, as soon as practicable after registering
the design:

(i)
(i)

a copy of the conditions to which the registration is
subject; and
adesign registration number for the design.

(3) If the Commission refuses to register a design, the Commission
must give the employer a written notice setting out the reasons
for therefusal.

(4) If the Commission asks an employer under paragraph (1) (c) to
give it information, the Commission must not register, or
refuse to register, the plant design until it has received the
information.
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4.53
D

)

©)

(4)

4.54

Conditions for registration of plant design

The registration of the design of plant is subject to the

following conditions:

(@) the employer must comply with the requirements of this
Division;

(b) the employer must ensure that evidence of the design
registration is displayed on or near the plant to which the
design registration rel ates,

(c) the employer must give the design registration number
referred to in subparagraph 4.52 (2) (c) (ii) to any person
who deals with the employer in relation to the plant;

(d) any other conditions determined by the Commission, and
set out in the registration, for the purpose of:

(i) protecting the health and safety of relevant persons;
or

(if) assisting the administration of this Division.

The employer must not contravene a condition to which the
registration is subject.

If the employer contravenes a condition to which the
registration is subject, the Commission may, by written notice
given to the relevant employing authority, vary the conditions
of the design registration given to the employing authority.

A notice under subregulation (3) must include the reasons for
the Commission’s decision.

Alteration of plant design

An employer must not use plant, or allow employeesto use plant, if:

(@ thedesign of the plant has been registered by:
(i) the Commission; or

(i) aperson administering a law of a State or Territory
that corresponds to the Act or these Regulations; and

(b) the design is subsequently altered by an employer in
control of the plant; and
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(c) the employer has not notified the design of the plant, as
altered, to the Commission.

Penalty: 10 penalty units.

Subdivision B Special licences

4.55

Definitions for Subdivision B

In this Subdivision:

licensee means the defence employing authority, as the holder
of a special licence.

special licence means a licence granted under subregulation
4.58 (1) or renewed under subregulation 4.58 (2).

455A Exemption — Australian Defence Organisation
Regulations 4.41 to 4.54 (inclusive) do not apply to the
Australian Defence Organisation if the defence employing
authority holds a special licence.

4.56 Application for a special licence

(1) If the Australian Defence Organisation wishes to operate plant
mentioned in Part 2 of Schedule6, the Australian Defence
Organisation may apply for a special licence.

(2) Before the Australian Defence Organisation makes an
application under subregulation (1), the Australian Defence
Organisation must consult with:

(@ the employees of the Australian Defence Organisation;
and

(b) a the request of an employee— an employee
representative.

(3) The application must:

(@ be in writing, using the form (if any) approved by the
Commission; and
(b) include:
(i) alist of each type of plant to be licensed; and
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4.57

(D)

)

©)

(4)

(ii) the number of items of each type of plant to be
licensed; and

(iii) aunigque identifying number for each item of plant to
be licensed.

Application for renewal of a special licence

If the licensee wishes to continue operating the plant to which
the special licence relates, the licensee must apply for a
renewal of the special licence.

The application must:
(@) bemade before the special licence expires; and
(b) be in writing, using the form (if any) approved by the
Commission; and
(¢) include:
(i) alist of each type of plant to be licensed; and

(i) the number of items of each type of plant to be
licensed; and

(iii) aunigque identifying number for each item of plant to
be licensed.

If the licensee applies for a renewa of the special licence in
accordance with this regulation, and the licensee does not
receive notice of the Commission’s decision before the special
licence expires, the licensee may continue to operate the plant
to which the special licence relates until the licensee receives
the notice.

If the licensee does not apply for a renewal of the specia
licence, the licensee must apply for a licence under regulation
441 in order to operate plant mentioned in subregulation
4.40 (2).

Note Under regulation 4.40D, regulation 4.40 does not apply to an

employer in relation to an item of plant if the item is hired by the employer
for less than 12 months and certain other requirements are met.

Occupational Health and Safety (Safety Standards) 111
Regulations 1994

Federal Register of Legislative Instruments F2007C00166



Part 4 Plant
Division 8 Licence to operate plant

Regulation 4.58

4.58 Grant and renewal of a special licence

(1) On receipt of an application made in accordance with
regulation 4.56, the Commission:

(@ must consider the application; and
(b) must:
(i) grant a licence to the Austraian Defence

Organisation, in the name of the defence employing
authority; or

(ii) refuseto grant a special licence; or
(ili) ask the defence employing authority to give it
additional information that is necessary to assist the

Commission to decide whether or not to grant a
specia licence to operate plant; and

(c) must notify the defence employing authority of the
Commission’s decision as soon as practicable, but not
later than 14 days, after making it.

(2) On receipt of an application made in accordance with
regulation 4.57, the Commission:

(@ must consider the application; and
(b) must:
(i) renew a special licence granted to the licensee under
subregulation (1); or
(if) refuseto renew the special licence; or
(ili) ask the defence employing authority to give it
additional information that is necessary to assist the
Commission to decide whether or not to renew the
special licence to operate plant; and
(c) must notify the defence employing authority of the

Commission’s decision as soon as practicable, but not
later than 14 days, after making it.

(3) If the Commission asks the defence employing authority to
give it information:

(@) the defence employing authority must give the information
to the Commission within the time specified by the
Commission; and
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(4)

()

(6)

(7)

(8)

(b) in deciding to grant or renew, or refuse to grant or renew,
the licence, the Commission must consider the
information.

A notice under paragraph (1) (c) in relation to the grant of a
specia licence must set out the following:

(@) a statement to the effect that the specia licence applies
only to the Australian Defence Organisation;

(b) each item of plant that the licensee is licensed to operate,
and the unique identifying number for each item,

(c) theday on which the special licence comesinto force;
(d) the period for which the special licenceisin force;

(e) the conditions to which the special licence is subject under
regulation 4.60;

(f) the amount of the special licence fee to be paid and the
date by which the fee must be paid.

A notice under paragraph (2) (c) in relation to the renewal of a
specia licence must set out the following:

(a8 the day on which the renewal of the special licence comes
into force;

(b) the period for which the special licence is effective;

(c) the amount of the specia licence renewal fee to be paid
and the date by which the fee must be paid.

For paragraphs (4) (d) and (5) (b), the Commission may
specify aperiod of up to 4 years.

For paragraphs (4) (f) and (5) (c), the amount of the fee is the
amount that the Commission estimates to be the cost of:
(a) issuing or renewing the special licence; and

(b) monitoring the performance by the Australian Defence
Organisation of its obligations under the special licence.

A notice under paragraph (1) (c) or (2) (c) in relation to a
refusal to grant or to renew a specia licence must set out the
reasons for the refusal.
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4.59

4.60

(9) If the defence employing authority receives a notice from the

D

Commission under paragraph (1) (c) or (2) (c) in relation to a

refusal to grant or to renew a special licence, the defence

employing authority may:

(@) apply again for aspecial licence or for renewal of a special
licence; or

(b) apply for alicence under subregulation 4.41 (1).

Commencement of a special licence

A specia licence granted under paragraph 4.58 (1) (a) comes
into force on:

(8 theday onwhichitisgranted; or

(b) alater date determined by the Commission and stated in
the special licence.

Conditions of a special licence

A special licence granted under subregulation 4.58 (1),
renewed under subregulation 4.58 (2) or varied under
regulation 4.62 is subject to the following conditions:

(@ the Australian Defence Organisation must comply with
regulation 4.60A,;

(b) the Australian Defence Organisation must establish and
maintain a system for registering plant designs that is
consistent with the procedure for registration in
regulations 4.49, 4.50, 4.51, 4.52, 4.53 and 4.54;

(c) the Australian Defence Organisation must keep a register
recording how each item of plant to which the specia
licencerelatesis used,

(d) the system of registration of plant design established under
paragraph (b) must be audited by the Australian Defence
Organisation from time to time;

(e) the system of registration of plant design established under
paragraph (b) may be audited by the Commission at atime
agreed by Commission and the Australian Defence
Organisation;
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)

3

(4)

4.60A

D

(f) the Australian Defence Organisation must ensure that the
unique identifying number for an item of plant is
displayed on the item;

(g) the Australian Defence Organisation must pay the fee set
out in a notice under paragraph 4.58 (1) (c) or (2) (c) by
the time stated in the notice;

(h) the Australian Defence Organisation must comply with a
direction given by the Commission that the Commission
considers necessary for ensuring the safe operation of the
plant.

The licensee must not contravene a condition to which the
special licenceis subject.

If the Australian Defence Organisation contravenes a condition
to which the special licence is subject, the Commission may,
by written notice given to the licensee:

(@ cancel the specia licence; or

(b) suspend the specia licence for a period of up to
12 months; or

(c) vary the conditions of the special licence.

Note If a contravention relates to a particular item of plant, the
Commission may vary the special licence to remove that item of plant from
the licence under regulation 4.62A.

A notice under subregulation (3) must include the reasons for
the Commission’s decision to cancel, suspend or vary the
conditions of the special licence.

Record of compliance with maintenance requirement
for plant

For each period of 12 months that the licensee is licensed to
operate an item of plant, the Australian Defence Organisation
must keep a record of the details of any inspections, checks,
tests, maintenance or cleaning that have been carried out for
theitem.
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4.61

4.62

()

©)

(1)

)

Note Subregulation 4.15 (1) requires an employer to take all reasonably
practicable steps to ensure that a risk to the health and safety of a relevant
person arising from plant used by employees at work, or the associated
systems of work, under the employer’s control is eliminated or, if it is not
reasonably practicable to eliminate the risk, minimised in accordance with
Division 7. Paragraph 4.15(2) (h) requires an employer to take all
reasonably practicable steps to ensure that inspections, maintenance and
cleaning are carried out having regard to procedures recommended for the
plant by its designer or manufacturer, or developed for the plant by a
competent person.

A record under subregulation (1):

(@ must bein the form (if any) approved by the Commission;
and

(b) must include:
(i) the special licence number; and
(if) theitem’s unique identifying number.

The licensee must, if the Commission asks the licensee for a
copy of the record, give the Commission a copy of the record.

Cancellation or suspension of a special licence

If the Commission cancels or suspends a special licence, each
of the joint licensees must apply for a licence under regulation
4.41 in order to operate plant referred to in subregulation 4.40

(D).

Variation of a special licence — application by
licensee

Thisregulation appliesif:

(@ plant that the licenseeis licensed to operate is altered; or

(b) the name of the Department of Defence or the Australian
Defence Force is changed; or

() plantisdecommissioned or disposed of.

The licensee must, not later than 21 days after becoming aware
of an event mentioned in subregulation (1), apply to the
Commission in writing, using the form (if any) approved by the
Commission, for a variation of the special licence.
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(3 On receipt of an application made in accordance with

(4)

(%)

(6)

(7)

subregulation (2), the Commission:
(@ must consider the application; and
(b) must:
(i) vary the special licence to reflect the event
mentioned in the application; or
(ii) refuseto vary the special licence; or
(iii) ask the defence employing authority to give it
additional information that is necessary to assist the
Commission to decide whether or not to vary the
specia licence; and
(c) must notify the licensee of the Commission’s decision as
soon as practicable, but not later than 14 days, after
making it.

If the Commission asks the defence employing authority to
giveit information:

(@) the defence employing authority must give the information
to the Commission within the time specified by the
Commission; and

(b) in deciding to vary, or refuse to vary, the special licence,
the Commission must consider the information.

A notice under paragraph (3) (c) in relation to a variation of a
specia licence must set out the following:

(@) eachitem of plant that the licensee is licensed to operate;
(b) the unique identifying number for each item of plant that
the licensee is licensed to operate;

(c) theamount of the fee to be paid, and the date by which the
fee must be paid.

For paragraph (5) (c), the amount of the licence fee is the
amount that the Commission estimates to be the cost of varying
the licence.

A notice under paragraph (3) (c) in relation to a refusal to vary
a special licence must set out the reasons for refusing to vary
the licence.
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(8)

4.62A

(1)

)

©)

(4)

(%)

4.62B
D

If the Commission varies the special licence, the licensee must
return the original licence to the Commission.

Variation of special licence — contravention of
condition relating to particular item of plant

Thisregulation appliesif:

(&) the licensee contravenes a condition to which the special
licence is subject; and

(b) the contravention relatesto a particular item of plant.

The Commission may vary the special licence to remove the
item of plant from the licence.

If the Commission varies a specia licence under

subregulation (2), the Commission must give the licensee a

notice setting out:

(@) each item of plant that the licensee is licensed to operate;
and

(b) the unique identifying number for each item of plant that
the licensee is licensed to operate; and

(c) theamount of the fee to be paid, and the date by which the
fee must be paid; and

(d) the reasons for the Commission’s decision to vary the
special licence.

For paragraph (3) (c), the amount of the fee is the amount that
the Commission estimates to be the cost of varying the licence.

If the Commission varies the specia licence, the licensee must
return the original licence to the Commission.

Transitional

This regulation appliesto:

(@ a specia licence granted to the Australian Defence
Organisation prior to 1 July 2005; and

(b) therenewal of that special licence.
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Division 9

4.63

(2) The conditions to which the licence is subject are the
conditions that were set out in regulation 4.60 as in force
before 1 July 2005.

Note Regulation 4.60A does not apply to a specia licence granted to the

Australian Defence Organisation prior to 1 July 2005, or to the renewal of
such alicence.

Review of decisions

Review of decisions

Application under the Administrative Appeals Tribunal Act
1975 may be made to the Administrative Appeals Tribunal for
review of the following decisions of the Commission:

(@
(b)

(©)

(d)

(€)
()
(9)
(h)

@)

a decision under paragraph 4.40A (4) (a) not to give an
exemption to an employer;

a decison under subregulation 4.40B (1) to make an
exemption given under paragraph 4.40A (4) () subject to
acondition;

a decision under paragraph 4.40B (3) (a) to add or vary a
condition to an exemption given under paragraph
4.40A (4) (a);

a decison under paragraph 4.40B (3) (b) to revoke a
condition to an exemption given under paragraph
4.40A (4) (a);

a decision under paragraph 4.40C (2) (a), (b), (c) or (d) to
cancel an exemption;

adecision under paragraph 4.43 (1) (b) to refuse to grant a
licence;

a decision under paragraph 4.43 (2) (b) to refuse to renew
alicence;

a decision under subregulation 4.45 (3) to cancel, suspend
or vary alicence;

a decision under paragraph 4.46 (3) (b) to refuse to vary a
licence;

a decision under paragraph 4.52 (1) (b) to refuse to
register a plant design;
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(k) a decision under subregulation 4.53 (3) to vary the
conditions of a licence as a consequence of a breach of a
condition of adesign registration.

Division 10 Miscellaneous

4.64 Annual report of the Commission

The Commission must include in its annual report to the
Minister, under section 75 of the Act, particulars of any licence
granted by the Commission under Division 8 during the
financial year to which the annual report relates.

4.65 Record-keeping by the Commission
In relation to the exercise of the Commission’s powers under
Division 8, the Commission must keep records of:
(@ applications made for the grant of licences; and
(b) refusas of applications; and
(c) licences granted; and
(d) conditionsto which licences are subject; and
(e) expiration of licences,; and
(f) suspension of licences; and
(g) cancellation of licences.
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Part 5 Manual handling

Division 1 Introduction

5.01 Object of Part 5

The object of thisPart is:

() to prevent the occurrence of injury, and reduce the severity
of injuries, resulting from manual handling tasks; and

(b) to require employers to identify, assess and control risks
relating to manual handling tasks.

Note Theregulationsin this Part should be read with;

(a) the Approved Code of Practice for Manual Handling as in force on
30 September 1995; and

(b) the Approved Code of Practice for the Prevention of Occupational
Overuse Syndrome as in force on 30 September 1995.

Division 2 Duties of an employer

5.02 Duties of an employer — general

Employees and other persons at a workplace

(1) Anemployer that controls a workplace must ensure that:

(@ the plant and the containers used at the workplace are
designed, constructed and maintained to be without risk to
health and safety when manually handled; and

(b) thework systems involving manual handling carried out at
the workplace are designed to be without risk to health and
safety for the purposes of manual handling; and

(c) the working environment of the workplace is designed to
allow the safe performance of manual handling tasks.

Penalty: 10 penalty units.
Notes

Subregulation 5.02 (1) addresses an employer's duties in relation to
employees, contractors and other persons at a workplace within the
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5.03

)

®3)

(1)

)

meaning of subsection 5 (1) of the Act. Subregulation 5.02 (2) addresses an
employer’s duties relating to employees who are at work within the
meaning of subsection 5 (3) of the Act.

Plant is defined in subsection 5 (1) of the Act to include any machinery,
equipment or tool, and any component thereof.

Employees at work

An employer under whose control an employee performs work
must ensure that:

(@ the plant and the containers used by the employee are
designed, constructed and maintained to be without risk to
health and safety when manually handled; and

(b) the work systems involving manual handling carried out
by the employee are designed to be without risk to health
and safety for the purposes of manual handling; and

(c) theworking environment of a place at which the employee
performs work is designed to allow the safe performance
of manual handling tasks.

Penalty: 10 penalty units.

It is a defence to a prosecution for an offence against
subregulation (1) or (2) if the employer complied with the
subregulation as far as reasonably practicable.

Note A defendant bears an evidential burden in relation to the matter
mentioned in subregulation (3) (see section 13.3 of the Criminal Code).

Duties of an employer — risk assessment

An employer must ensure that:

(@ amanua handling task that is likely to be arisk to heath
and safety is examined; and

(b) therisk isassessed in accordance with subregulation (2).
Penalty: 10 penalty units.

The employer must take into account as many of the following
matters as are relevant in assessing arisk:

(& the actions and movementsinvolved in the task;
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(b)

(©
(d)
(€)
(f)
(9)
(h)
(i)
()
(k)
(0

(m)

(n)

(0)
(P)
(@)
(r)

the layout of:
(i) theworkplace at which thetask is carried out; or

(if) the place, other than a workplace, a which the task
is carried out;

the layout of the workstation at which the task is carried
out;

the posture and position that must be taken by each
individual involved in carrying out the task;

the duration of the task;

the frequency with which the task is carried out;
the location of each load involved in the task;

the distance that aload is moved as part of the task;
the weight involved in the task;

the force required to carry out the task;

the characteristics of each load involved in the task;

the characteristics of any plant that is used in the course of
carrying out the task;

the organisation of work at:
(i) theworkplace at which thetask is carried out; or

(ii) the place, other than a workplace, at which the task
is carried out;

the work environment of::
(i) theworkplace at which thetask is carried out; or

(ii) the place, other than a workplace, at which the task
is carried out;

the skills and experience of each individual involved in

carrying out the task;

the age of each individua involved in carrying out the

task;

the clothing worn by each individual involved in carrying

out the task;

the special needs of each individual involved in carrying
out the task;
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©)

5.04
N

(1A)

)

©)

() any other matter that is considered relevant following
consultations required under the Act or these Regulations.

Penalty: 10 penalty units.

Strict  liability applies to the physical eement in
paragraph (2) (s) that the consultations are required under the
Act or these Regulations.

Note For strict liability, see section 6.1 of the Criminal Code.

Duties of an employer — risk control

An employer must ensure that al risks to heath and safety
relating to carrying out a manual handling task are controlled in
accordance with this regulation.

Penalty: 10 penalty units.

It is a defence to a prosecution for an offence against
subregulation (1) if the employer complied with the
subregulation as far as reasonably practicable.

Note A defendant bears an evidential burden in relation to the matter
mentioned in subregulation (1A) (see section 13.3 of the Criminal Code).

The employer must:

(@) subject to subregulation (4) — redesign the task:
(i) to eliminate or minimise the risk associated with
each risk factor assessed under regulation 5.03; or
(it) if it is not practicable to eliminate or minimise an
assessed risk factor — to control the risk factor; and
(b) provide appropriate training to employees involved in
carrying out the task, including training in safe manual
handling techniques.

Penalty: 10 penalty units.

If the redesign of atask isreasonably practicable, but cannot be
implemented within a reasonable time after arisk is identified,
the employer must, as soon as practicable after identifying the
risk, and until the task has been redesigned:

(@ implement as many of the following measures as are
appropriate to control the risk factors:
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(4)

(i) theprovision of mechanical aidsto manual handling;
(ii) the provision of personal protective equipment; and
(iii)  manua handling by team lifting; and
(b) provide appropriate training to employees to give effect to
each measure implemented under paragraph (a).

Penalty: 10 penalty units.

If it is not reasonably practicable for an employer to redesign a
task, the employer must undertake the actions referred to in

paragraphs (3) (a) and (b).
Penalty: 10 penalty units.

Division 3 Duties of an employee

5.05
D

(1A)

(1B)

(2)

Duties of an employee — use of training

An employee who has been given training in safe manual
handling techniques in accordance with paragraph 5.04 (2) (b)
must carry out manual handling tasks in accordance with the
training.

Penalty: 10 penalty units.

Strict liability applies to the physica eement in
subregulation (1) that the training in safe manua handling
techniquesisin accordance with paragraph 5.04 (2) (b).

Note For strict liability, see section 6.1 of the Criminal Code.

It is a defence to a prosecution for an offence against
subregulation (1) if the employee complied with the
subregulation as far as reasonably practicable.

Note A defendant bears an evidential burden in relation to the matter
mentioned in subregulation (1B) (see section 13.3 of the Criminal Code).

An employee who has been given training to give effect to a
measure implemented under subregulation 5.04 (3) or (4) must
carry out manua handling tasks in accordance with the
training.

Penalty: 10 penalty units.
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©)

(4)

Strict liability applies to the physica eement in
subregulation (2) that the training is to give effect to a measure
implemented under subregulation 5.04 (3) or (4).

Note For strict liability, see section 6.1 of the Criminal Code.
It is a defence to a prosecution for an offence against

subregulation (2) if the employer complied with the
subregulation as far as reasonably practicable.

Note A defendant bears an evidential burden in relation to the matter
mentioned in subregulation (4) (see section 13.3 of the Criminal Code).
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Part 6

Division 1

Hazardous substances

Introduction

6.01 Objects of Part

The object of this Part is to minimise the risk to the health of
persons due to exposure to hazardous substances:

@

(b)

(ba)
(bc)

(©)

(d)

by ensuring that hazardous substances used at work are
supplied to a person with:

(i) labels, and
(i) Materia Safety Data Sheets, and
by providing for:
(i) the assessment of the risk of exposure to hazardous
substances; and
(ii) the control of exposure to hazardous substances; and
(iif) the training of employees who could be exposed to
hazardous substances at work on the nature of the
hazard and the level of risk posed by the hazardous

substance, and the means of assessing and
controlling exposure to the substance; and

by limiting the circumstances under which the use of
chrysotile may be exempted; and

by encouraging research into, and development of,
alternatives to the use of chrysotile; and

by ensuring that emergency services and Comcare have
access to relevant information about hazardous substances
used at work; and

by ensuring that relevant information included in NICNAS
summary reportsis given to employers.

Note Hazardous substance is defined in regulation 6.03.

6.02 Application of Part
(1) Subject to subregulations (2), (3) and (4), this Part applies:

@

to all hazardous substances; and
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6.03

()

©)

(4)

(b) to al workplaces at which hazardous substances are used;
and

(c) in relation to al persons who have the potentia to be
exposed to hazardous substances.

This Part does not apply to the following substances:

(@ a prescribed substance within the meaning of the
Environment Protection (Nuclear Codes) Act 1978;

(b) aninfectious substance.

This Part does not apply to the following substances if the

substances are used in circumstances that are not related to

carrying out awork process:

(@ personal use products;

(b) food within the meaning of the Food Sandards Australia
New Zealand Act 1991.

This Part does not apply to a substance that is being transported
in accordance with the requirements set out in any of the
following documents:

(@ the ADG Code; or

(b) the International Maritime Dangerous Goods Code,
published by the International Maritime Organization;

(c) the Technical Ingtructions for the Safe Transport of
Dangerous Goods, published by the International Civil
Aviation Authority;

(d) the Dangerous Goods Regulations, published by the
International Air Transport Association.

Definitions for Part

In this Part, unless the contrary intention appears:

article means a solid object:

(@) that is produced with a specific shape, design or surface;
and

(b) that is used for a purpose that depends, wholly or partly,
on that shape, design or surface; and
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(c) thechemical composition and physical state of which:

(i) do not change when the object is used for that
purpose; or

(i) change only when the object is used for that
purpose.

biological monitoring means the measurement and evaluation
of a hazardous substance, or its metabolites, in the body tissue,
fluids or exhaled air of an employee.

blood-lead level means the concentration of lead in whole
blood expressed in micromoles per litre (umol /L) or
micrograms per decilitre (ug/ dL).
bona fide research:
(8 means a systematic, investigative or experimental activity
conducted for the purpose of:
(i) acquiring new knowledge; or
(ii) creating new or improved materials, products,
devices, processes or services; or
(iii) analysis to identify the kind or quantities of
ingredients in a substance; and
(b) in relation to asbestos— includes an activity conducted
for the purpose of preparing an item containing asbestos
for display in amuseum or other historical displays.
chemical name, in relation to a substance, means the

recognised chemical name of the substance that is used
generaly in scientific and technical texts.

container:

(@ means an object in, or by which, a substance is, or has
been, wholly or partly contained or packed, whether or not
the object is empty, partly filled or completely filled; and

(b) does not include a tank or a bulk storage container within
the meaning of the ADG Code.

generic name, in relation to a substance, means a name that
describes the category or group of chemicals that includes the
substance.
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hazardous substance means a substance:

() that is described in the Hazardous Substances Information
System, asin force on 10 March 2005; or

Note The Hazardous Substances Information System is available online at

http://www.nohsc.gov.au/applications/hsis.

(b) that has been determined to be a hazardous substance by
its manufacturer, in writing and in accordance with the
Approved Criteria for Classifying Hazardous Substances
[NOHSC:1008 (2004) 3rd edition]; or

(c) thatisascheduled carcinogenic substance.

health surveillance means the monitoring of an employee,

including the use of biologica monitoring, to identify changes

(if any) in the employee’'s heath due to exposure to a

hazardous substance, but does not include the monitoring of

atmospheric contaminants.

inorganic lead substance means:

(8 lead metal; or

(b) aninorganic lead compound; or

(c) alead salt of an organic acid.

in Situ, in relation to a product that contains asbestos, means

that, at the time the use of the form of asbestos in the product is

prohibited under regulation 6.16, the product is fixed or
installed:

@ in:

(i) a building or any other structure that forms a
workplace; or

(i) aplant, avehicle or any other thing that is for use at
aworkplace; and

(b) in away that does not constitute a risk to users until the
asbestos contained in the product is disturbed.

lead-risk job means a work activity or sequence of work

activities in which the blood-lead level of an employee might

reasonably be expected to rise, or does rise, above the lower of
the following blood lead levels:

(@ 1.45pmol /L (30 ug/dL);

(b) theremoval level prescribed in relation to the employee.
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NICNAS summary report means a summary report within the
meaning of the Industrial Chemicals (Notification and
Assessment) Act 1989.

product name, in relation to a hazardous substance, means the
brand name, trade name, code name or code number given to
the substance by the supplier of the substance.

removal level has the same meaning as in the Approved Code
of Practice on the Control and Safe Use of Inorganic Lead in
Commonwealth Employment, as approved by the Minister on
3 March 1999 and as in force on 7 May 1999.

retail warehouse operator means a person who operates a
warehouse in which unopened packaged goods that are
intended for retail sale are held.

risk phrase means aword, or series of words:

(8) that describes the hazards of a substance; and

(b) that is set out in the Approved Criteria for Classifying
Hazardous Substances [NOHSC:1008 (2004) 3rd edition].

risk to health means the likelihood that a substance will cause

harm to health in the circumstances of its use.

safety phrase means aword, or series of words:

() that describes the procedures for the safe handling, storage
or use of personal protective equipment in connection with
a substance; and

(b) that is set out in the Approved Criteria for Classifying
Hazardous Substances [NOHSC: 1008 (2004) 3rd edition].

scheduled carcinogenic substance means a substance
mentioned in column 2 of Schedule 1A.

substance:

(& includes a chemical entity, composite material, mixture or
formulation; and

(b) other thanin relation to an article that contains asbestos —
does not include an article.

substance name means:

(@ for a substance that is referred to in the ADG Code, the
shipping name, assigned to the substance in the ADG
Code, that meets the classification criteria described in the
ADG Code; and
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(b) for asubstance referred to in the Standard for the Uniform
Scheduling of Drugs and Poisons (also known as SUSDP),
published by the National Health and Medical Research
Council — the name given to the substance in that
document; and

(c) for any other substance— the chemical name of the
substance.

type | ingredient, in relation to a hazardous substance, means
an ingredient:
(& that:

(i) is refered to, in the Approved Criteria for

Classifying Hazardous Substances [NOHSC:1008
(2004) 3rd edition], as:

(A) carcinogenic; or

(B) mutagenic; or

(C) asubstance toxic to reproduction; or

(D) askinor respiratory sensitiser; or

(E) corrosive; or

(F) toxic; or

(G) very toxic; or

(H) a hamful substance that can cause
irreversible effects after acute exposure; or

(1) a harmful substance that can cause serious
damage to hesalth after repeated or prolonged
exposure; or

(i) is referred to in the Exposure Standards for
Atmospheric Contaminants in the Occupational
Environment [NOHSC:1003 (1995)]; and

(b) that is present in the hazardous substance in a quantity that
exceeds the lowest relevant concentration cut-off level set
out in the Approved Criteria for Classifying Hazardous
Substances [NOHSC: 1008 (2004) 3rd edition].

type Il ingredient, in relation to a hazardous substance, means
an ingredient:
(a) thatisreferred to, inthe Approved Criteriafor Classifying

Hazardous Substances [NOHSC:1008 (2004) 3rd edition],
as a harmful substance without any of the additiond
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Regulation 6.04

descriptions referred to in subparagraph (a) (i) of the
definition of type | ingredient; and

(b) that is present in the hazardous substance in a quantity that
exceeds the lowest relevant concentration cut-off level set
out in that document.

type 11 ingredient, in relation to a hazardous substance, means
an ingredient other than a type | ingredient or a type Il
ingredient.

Division 2 Duties of a manufacturer, and a
supplier, of a hazardous
substance for the Commonwealth

Note The effect of subsection 18 (3) of the Act is that a person who
imports a substance that the person has not manufactured must, if the
manufacturer does not have a place of business in Australia at the time of
the importation, be taken to be the manufacturer of the substance.

6.04 Determination that a substance is a hazardous
substance

(1) If amanufacturer of a substance knows, or ought reasonably to
expect, that the substance will be used by employees at work,
the manufacturer must determine, in writing and as soon as
practicable after commencing to manufacture the substance:

(@) whether the substance is included in the Hazardous
Substances Information System, as in force on 10 March
2005; and

Note The Hazardous Substances Information System is available online at
http://www.nohsc.gov.au/applications/hsis.

(b) if the substance is not included in that List — whether the
substance is a hazardous substance in accordance with the
Approved Criteria for Classifying Hazardous Substances
[NOHSC:1008 (2004) 3rd edition].

Penalty: 10 penalty units.

(1A) Strict liability applies to the physica element in
paragraph (1) (&) that the substance is included in the
Hazardous Substances Information System, as in force on 10
March 2005.
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(1B)

)

3

6.05
D

2

©)

Strict liability applies to the physica eement in
paragraph (1) (b) that the substance is a hazardous substance in
accordance with the Approved Criteria for Classifying
Hazardous Substances [NOHSC: 1008 (2004) 3rd edition].

Note For strict liability, see section 6.1 of the Criminal Code.

The manufacturer must keep a determination for the period
during which the manufacturer manufactures the relevant
substance.

Penalty: 5 penalty units.
An offence under subregulation (2) is an offence of strict
liability.

Note For strict liability, see section 6.1 of the Criminal Code.

Material Safety Data Sheets: Manufacturer’s duties

A manufacturer of a hazardous substance that the manufacturer
knows, or ought reasonably to expect, will be used by
employees at work must prepare an MSDS for the substance
before the substance is supplied to the employer of the
employees.

Penalty: 10 penalty units.

Note The purpose of an MSDS is to provide the information needed to
allow the safe handling of hazardous substances used at work. The MSDS
for a substance describes its identity, relevant health hazard information,
precautions for use and safe handling information.

An MSDS must be in accordance with the National Code of
Practice for the Preparation of Material Safety Data Sheets
[NOHSC:2011 (2003)].

The manufacturer must:

(@ review an MSDS as often asis hecessary to ensure that the
Sheet contains current information and is accurate in all
material respects; and

(b) revisethe MSDSIif necessary.
Penalty: 10 penalty units.
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6.06

6.07

(4) In spite of subregulation (3), the manufacturer must review an

D

)

(1)

MSDS:

(@) at least once in the period of 5 years commencing on the
day on which the substance is supplied to the employer;
and

(b) at least oncein each subsequent period of 5 years;

to ensure that the MSDS contains current information and is
accurate in all material respects.

Penalty: 10 penalty units.

Material Safety Data Sheets: Supplier’s duties

Subject to subregulation (2), a supplier of a hazardous
substance that the supplier knows, or ought reasonably to
expect, will be used by employees at work must give a copy of
the current MSDS for the substance to the employer of the
employees on the first occasion that the substance is supplied,
and at any later time on request.

Penalty: 10 penalty units.

Subregulation (1) does not apply if:
(@ the supplier supplies the hazardous substance to an

employer that is a retailer, or a retail warehouse operator,
in a consumer package that holds:

(i) lessthan 30 kilograms of the substance; or
(if) lessthan 30 litres of the substance; and

(b) the supplier knows, or ought reasonably to expect, that the
consumer package is intended by the employer to be for
retail sale; and

(c) thesupplier knows, or ought reasonably to expect, that the
employer does not intend to open the consumer package
on the employer’s premises.

Labelling of hazardous substances [see Note 2]

A supplier of a hazardous substance that the supplier knows, or
ought reasonably to expect, will be used by employees at work
must ensure that, at the time of supply:
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6.08

)

©)

(@ each container in which the hazardous substance is
supplied is appropriately labelled in accordance with the
National Code of Practice for the Labelling of Workplace
Hazardous Substances [NOHSC:2012 (1994)]; and

(b) thelabel:
(i) clearly identifies the hazardous substance; and
(if) provides details of the Australian supplier; and

(iii) discloses information relating to each ingredient to
the extent prescribed by regulation 6.08; and

(iv) provides the substance's risk and safety phrases and
any relevant health and safety information about the
substance that is reasonably practicable for the
supplier to provide.

Penalty: 10 penalty units.

Note The manner in which a container is to be labelled is set out in the
Nationa Code of Practice for the Labelling of Workplace Hazardous
Substances [NOHSC:2012 (1994)].

Strict liability applies to the physical element in paragraph
(2) () that the container is labelled in accordance with the
Nationa Code of Practice for the Labelling of Workplace
Hazardous Substances [NOHSC:2012 (1994)].

Strict liability applies to the physical element in subparagraph
(2) (b) (iii) that the information on the label is disclosed to the
extent prescribed by regulation 6.08.

Note For strict liability, see section 6.1 of the Criminal Code.

Ingredient disclosure: MSDS and labels

A manufacturer of a hazardous substance must disclose
ingredients and prepare labels that relate to hazardous
substances in accordance with the National Code of Practice
for the Preparation of Material Safety Data Sheets
[NOHSC:2011 (2003)].
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Regulation 6.09

6.09

D

)

©)

(4)

Disclosure by manufacturer of chemical identity of
an ingredient — general

Subject to subregulation (4), if:

(@ an MSDS, or a label, relating to a hazardous substance
used at work does not disclose the name of a particular
ingredient of the substance in accordance with regulation
6.08; and

(b) an employer, or a person authorised by the employer, asks
the manufacturer to tell the employer the name of the
ingredient because the information is necessary to provide
for, or to protect, the health of a person who could be
exposed to the hazardous substance; and

(c) thereis no medical emergency, at the time of the request,
involving the use of the hazardous substance at work;

the manufacturer of the substance must tell the employer the
chemical name of the ingredient, in accordance with this
regulation, no later than 30 days after the day on which the
employer made the request.

Penalty: 10 penalty units.

Before the manufacturer tells the employer the chemical name
of the ingredient, the manufacturer may ask the employer:

(@ to make therequest in writing; and
(b) to setout, inwriting, the reason for making the request.

Before the manufacturer tells the employer the chemical name
of the ingredient, the manufacturer may tell the employer that it
is a condition of telling the employer the name of the
ingredient that the employer gives the manufacturer an
undertaking, in writing, that the employer will use the
information only for the purpose for which it was provided.

The manufacturer is not required to tell the employer the
chemical name of the ingredient if:

(8 the manufacturer is not satisfied that the employer needs
the chemical name of the ingredient to give an employee
adequate protection against exposure to the relevant
substance; and
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(5)

(6)

(b) the disclosure of the chemical name of the ingredient
would result in significant commercia harm to the
manufacturer; and

(c) if the manufacturer asks the employer to comply with
subregulation (2) or (3) — the employer does not comply
with the request.

If the employer gives the manufacturer an undertaking that the
employer will use the information only for the purpose for
which it was provided, the employer must not use the
information for any other purpose.

Penalty: 10 penalty units.

If the manufacturer refuses the employer's request, the
manufacturer must, no later than 30 days after the employer
made the request:

(@ give the employer, in writing, the reasons for the refusal;
and

(b) give the employer as much information as is necessary to
provide for, or to protect, the health of an employee, or a
person at or near a workplace, who could be exposed to
the hazardous substance without disclosing the chemical
identity of the substance.

Penalty: 10 penalty units.

6.10 Disclosure by manufacturer of chemical identity of
an ingredient — emergency
If:
(@ a medica emergency exists involving the use of a
hazardous substance at work; and
(b) an employer asks the manufacturer of the ingredient for
the chemical name of an ingredient of the substance for
the purpose of providing proper emergency or first aid
treatment;
the manufacturer must tell the employer, or a person authorised
by the employer, the chemica name of the ingredient.
Penalty: 10 penalty units.
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6.11

Provision of information by a supplier

A supplier of a hazardous substance that the supplier knows, or
ought reasonably to expect, will be used by employees at work
must provide to an employer, on request:

(& aNICNAS summary report that relates to the condition of
the relevant hazardous substance at the time of supply; and

(b) information concerning the condition of the substance at
the time of supply that will assist in the safe use of the
relevant hazardous substance, being information additional
to the information contained in an MSDS relating to the
substance.

Penalty: 10 penalty units.

Division 3 Duties of an employer in relation

6.12

to the use of hazardous
substances

Notes

An employer’s duty may arise because the employer is a manufacturer or
supplier of hazardous substances or acts in another capacity referred to in
this Part.

Hazardous substances produced by employers, such as by-products, wastes,
emissions and manufactured substances, are covered by the requirements of
this Division. They must be recorded in the register and as part of risk
assessments, training, risk control, atmospheric monitoring and health
surveillance carried out under the Division. It is not mandatory for an
employer to produce an MSDS for these substances unlessit is intended that
they are to be supplied outside the employer’ s workplace. Employers should
make other relevant information available to employees for these
substances.

Use of Material Safety Data Sheets

Note The use of MSDS will alow assessment of the risks of hazardous
substances and enable any necessary controls to be established. Further
guidance on the use of MSDS can be found in the National Code of Practice
for the Control of Workplace Hazardous Substances [NOHSC:2007
(1994)].
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D

)

©)

(4)

(4A)

()

Subject to subregulation (3), if a hazardous substance is to be
supplied to an employer, the employer must obtain an MSDS
for the substance from the supplier no later than the time at
which the substance isfirst supplied to the employer.

Penalty: 10 penalty units.

Subject to subregulation (3), if an MSDS for a hazardous
substance is given to an employer by a supplier, the employer
must ensure that the MSDS is readily accessible to each
employee who could be exposed to the hazardous substance.

Penalty: 10 penalty units.

The employer is not required to comply with subregulations (1)
and (2) if:

(8 the hazardous substance is supplied to an employer that is

a retailer, or a retail warehouse operator, in a consumer
package that holds:

(i) lessthan 30 kilograms of the substance; or
(i1) lessthan 30 litres of the substance; and

(b) the employer intends the consumer package to be for retail
sale; and

(c) the employer does not intend to open the consumer
package on the employer’ s premises.

Subject to subregulation (5), if an MSDS for a hazardous
substance is given to an employer by a supplier, the employer
must ensure that the information in each copy of the MSDS
under the employer’s control is not altered.

Penalty: 10 penalty units.

It is a defence to a prosecution for an offence against
subregulation (4) if the employer complied with the
subregulation as far as reasonably practicable.

Note A defendant bears an evidential burden in relation to the matter
mentioned in subregulation (4A) (see section 13.3 of the Criminal Code).

The employer may change the appearance of an MSDS for the
following purposes only:

140

Occupational Health and Safety (Safety Standards)
Regulations 1994

Federal Register of Legislative Instruments F2007C00166



Hazardous substances Part 6

Duties of an employer in relation to the use of hazardous Division 3
substances

Regulation 6.13

6.13

(1)

(1A)

(1B)

(@ to make the format of the MSDS consistent with the
format described in the National Code of Practice for the
Preparation of Material Safety Data Sheets [NOHSC:2011
(2003)];

(b) to alow the MSDS to be prepared for dissemination by
electronic means;

(c) to alow the employer to attach to the MSDS additional
information that is marked clearly as not forming part of
the information given by the supplier;

(d) to trandate the MSDS into a language other than the
language in which the MSDS was given to the employer.

Use of labels

Note The purpose of labels is to ensure that the contents of a container
used for hazardous substances can be readily identified by product name
and to draw the attention of a person who is handling the substance to any
significant hazards involved.

An employer must:

(@ ensure that each container which holds a hazardous
substance used at work, including a container supplied to
or produced at a workplace, is appropriately labelled in
accordance with regulation 6.07; and

(b) ensure that a person does not remove, deface, modify or
alter the label.

Penalty: 10 penalty units

Strict liability applies to the physical eement in
paragraph (1) (a) that the container is labelled in accordance
with regulation 6.07.

Note For strict liability, see section 6.1 of the Criminal Code.
It is a defence to a prosecution for an offence against

subregulation (1) if the employer complied with the
subregulation as far as reasonably practicable.

Note A defendant bears an evidential burden in relation to the matter
mentioned in subregulation (1B) (see section 13.3 of the Criminal Code).
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(2) If a hazardous substance is decanted, and is not used

3

(3A)

(4)

immediately, the employer must ensure that the container into
which the substance is decanted is labelled with the substance’'s
product name and the appropriate risk and safety phrases.

Penalty: 10 penalty units.

Subject to subregulation (4), an employer must ensure that a
container that contains a hazardous substance is labelled
correctly for the purposes of these Regulations until:

(@) the substanceis removed from the container; and

(b) the container is cleaned to the extent that it no longer
contains the hazardous substance.

Penalty: 10 penalty units.

Strict liability applies to the physica €eement in
subregulation (3) that the container is labelled correctly for the
purposes of these Regulations.

Note For strict liability, see section 6.1 of the Criminal Code.

If:
(@ ahazardous substance is decanted into a container; and

(b) the hazardous substance is used immediately after being
decanted; and

(c) the employer ensures that the container is cleaned to the
extent that it no longer contains the hazardous substance,

the employer is not required to comply with subregulation (3).

6.14 Register of hazardous substances
Note A register provides, at a minimum, a listing of al hazardous
substances used at work together with their MSDS. It may also include
notations on the completion of assessments, assessment reports, monitoring
results and details of instruction and training.
A register is a source of information and a tool to manage substances at
work.

(1) An employer must ensure that a register is kept and
maintained, at each workplace, for hazardous substances that
are used at work.

Penalty: 10 penalty units.
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(2) Subject to subregulation (3), the employer must ensure that the
register includes at least the following information:

(@ alist of al hazardous substances used at the workplace;

(b) acopy of the MSDS required, under these Regulations, for
each hazardous substance.

Penalty: 10 penalty units.

(2A) Strict liability applies to the physical element in paragraph
(2) (b) that the copy of the MSDS is required under these
Regulations.

Note For strict liability, see section 6.1 of the Criminal Code.

(3) The employer is not required to comply with subregulation (2)
in relation to a hazardous substance if:
(@ the hazardous substance is supplied to an employer that is
a retailer, or a retail warehouse operator, in a consumer
package that holds:

(i) lessthan 30 kilograms of the substance; or
(if) lessthan 30 litres of the substance; and

(b) the employer intends the consumer package to be for retail
sale; and

(c) the employer does not intend to open the consumer
package on the employer’ s premises.

(4) The employer must ensure that the register is readily accessible
by all persons who could be exposed to a hazardous substance.

Penalty: 10 penalty units.

6.15 Provision of information about enclosed hazardous
substances

If a hazardous substance is contained in an enclosed system
(including, for example, a pipe, a piping system, a process
vessel or a reactor vessel), the employer that controls the
enclosed system must ensure that:

(@) the existence of the hazardous substance is disclosed to all
persons who could be exposed to the hazardous substance;
and
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6.16

6.16A
D)

)

©)

(4)

6.16D

(b) the hazardous substance is identified clearly to those
persons.

Penalty: 10 penalty units.

Prohibition on uses of certain hazardous substances

An employer must ensure that a hazardous substance referred
to in column 2 of an item in Schedule 1 is not used at work in
any circumstance other than a circumstance specified in
column 3 of theitem.

Penalty: 10 penalty units.

Exemption from regulation 6.16

Regulation 6.16 does not apply to an employer in relation to a
hazardous substance mentioned in Part 2 of Schedule 1 (other
than chrysotile) if the Commission exempts the employer from
the application of the regulation in relation to the substance.

Regulation 6.16 does not apply to an employer in relation to a
use of chrysotile if the Commission exempts the employer
from the application of the regulation in relation to that use.

An employer seeking an exemption must apply for the
exemption in accordance with Schedule 1B.

The Commission may exempt an employer only in accordance
with Schedule 1B.

Note For further information about the exemption process, see Guidance
on the application, assessment and approval process for exemptions from

prohibitions on hazardous substances with carcinogenic properties,
published by the Commission.

Review of decisions

Application under the Administrative Appeals Tribunal Act

1975 may be made to the Administrative Appeals Tribunal for

review of the following decisions of the Commission:

(@ a decision, under any of the following provisions of
Schedule 1B, to refuse to grant an exemption:

(i) paragraph 2.02 (1) (b);
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6.17

(1)

)

(i) paragraph 3.04 (1) (b);
(iii) paragraph 3.08 (1) (b);

(b) a decision, under subparagraph3.08 (1) (a) (ii)) of
Schedule 1B, to grant a partial exemption;

(c) a decision, under any of the following provisions of
Schedule 1B, to make an exemption subject to conditions:

(i) subclause2.03 (1);
(ii) subclause 3.05 (2);
(iii) subclause 3.09 (2);
(d) a decision, under any of the following provisions of

Schedule 1B, to add a condition to, or vary or revoke a
condition of, an exemption:

(i) subclause 2.03 (2);
(ii) subclause 3.05 (3);
(iif) subclause 3.09 (3);
(e) a decision, under any of the following provisions of
Schedule 1B, to cancel an exemption:

(i) paragraph 2.04 (2) (a);
(i) paragraph 3.06 (2) (a);
(ili) paragraph 3.10 (2) (a).

Risk assessment for hazardous substances

Note The purpose of an assessment is to enable decisions to be made about
appropriate control measures, induction and training, monitoring and health
surveillance commensurate with the level of risk that arises from use of a
hazardous substance at work. Guidance on assessments can be found in the
Nationa Code of Practice for the Control of Workplace Hazardous
Substances  [NOHSC:2007(1994)] and the Guidance Note for the
Assessment of Health Risks Arising From the Use of Hazardous Substances
in the Workplace [NOHSC:3017 (1994)].

An employer must ensure that an assessment is made, in
accordance with this regulation, of the risks to health caused by
work that involves potential exposure to a hazardous substance.

Penalty: 10 penalty units.

An assessment must include;

(@ theidentification of each hazardous substance that is used
in the course of work; and
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(@) if ajob involves the use of an inorganic lead substance —
a determination of whether the job is alead-risk job; and

(b) an examination of the MSDS required, under these
Regulations, for each hazardous substance; and

(¢ if an MSDS cannot reasonably be obtained for
examination — an examination of information, equivalent
to the information that is required to be included in an
MSDS, relating to:

(i) any hazard to hedth relating to the hazardous
substance; and

(ii) the precautions to be followed in relation to the safe
use and handling of the hazardous substance; and

(d) if the hazardous substance is kept in an unopened
consumer package— an examination of each label that
appears on the package; and

(e) the identification of any risk to health, arising from
exposure to each hazardous substance that is identified, of
which the employer knows, or that the employer ought
reasonably to expect.

(3) The employer may undertake a generic risk assessment of risks
to health if:

(@) therisk assessment is carried out only in relation to work:
(i) thatis performed using the hazardous substance; and

(it) for which the risk factors are identical in all cases;
and

(b) therisk assessment is designed to identify any differences
in the nature of work performed using the hazardous
substance that could result in a change to the risk factors
associated with the performance of the work; and

(c) it is not practicable for the employer to undertake a
separate risk assessment for each workplace at which the
hazardous substance is used.

(4) If the employer decides there is not a significant risk to health
from the use of a hazardous substance at work, the employer
must ensure that:

(@ the hazardous substance is included in the register referred
to in subregulation 6.14 (1); and
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(b) the register is noted to indicate compliance with the
requirements referred to in subregulation (2).

Penalty: 10 penalty units.

(5) If an employer decides that there is a significant risk to health
from the use of a particular hazardous substance at work, the
employer must ensure that:

(8 regulations6.19, 6.20 and 6.21 are complied with; and
(b) areport on the assessment is prepared; and

(c) the register is amended to indicate compliance with the
requirements of this Part.

Penalty: 10 penalty units.

Note Assessment reports should reflect the detail of the assessment
including sufficient information to show why decisions about risks and
precautions were made. Further guidance on deciding if the risk is
significant can be found in the National Code of Practice for the Control of
Workplace Hazardous Substances [NOHSC:2007 (1994)] and the Guidance
Note for the Assessment of Health Risks Arising from the Use of Hazardous
Substances in the Workplace [NOHSC:3017 (1994)].

(6) Anemployer must revise arisk assessment if:

(@ the employer knows, or ought reasonably to be expected to
know, of evidence that the assessment is no longer valid;
or

(b) there has been a significant change in the work to which
the assessment relates.

Penalty: 10 penalty units.

(7) In addition to subregulation (6), an employer must review a
risk assessment:

(@) at least once in the period of 5 years commencing on the
day on which the assessment is completed; and

(b) at least oncein each subsequent period of 5 years.
Penalty: 10 penalty units.
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(8 An employer must ensure that a report prepared under this
Regulation is readily accessible to an employee who could be
exposed to a hazardous substance to which the report relates.

Penalty: 10 penalty units.

6.17A  Exposure to scheduled carcinogenic substances

(1) Subregulation (2) appliesto an employeeif, in the course of the
employee’'s employment, the employee has been, or the
employer reasonably suspects that the employee has been,
exposed to a scheduled carcinogenic substance in, or in
connection with, a circumstance mentioned in column 3 of
Schedule 1A in relation to that substance.

(1A) Strict liability applies to the following physical elements in
subregulation (1):
(@ that the carcinogenic substance is a scheduled
carcinogenic substance;

(b) that the circumstance in relation to that substance is the
circumstance mentioned in the relevant item in column 3
of Schedule 1A.

Note For strict liability, see section 6.1 of the Criminal Code.

(2) On the termination of the employee’s employment, the
employer must provide the employee with a written statement
that includes the following information:

(@ the name of each scheduled carcinogenic substance to
which the employee was, or was likely to have been,
exposed;

(b) the period of known exposure to the substance;

(c) theperiod of likely exposure to the substance;

(d) acopy of any relevant assessment report;

(e) details of how and where the employee can obtain any
relevant additional records;

(f) the advisability of having periodic health assessments and
the types of tests that are relevant.

Penalty: 10 penalty units.
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6.18

3

(4)

If an employer reasonably suspects that an employee has been
accidentally exposed to a scheduled carcinogenic substance,
the employer must, as soon as practicable, notify the employee
of that exposure.

Penalty: 10 penalty units.

Strict liability applies to the physica eement in
subregulation (3) that the carcinogenic substance is a scheduled
carcinogenic substance.

Note For strict liability, see section 6.1 of the Criminal Code.

Instruction and training

An employer must ensure that:

(@ employees who are likely to be exposed to a hazardous
substance, and anyone supervising the employees, are
trained and provided with information and instruction in:

(i) the nature of the hazard associated with the
substance, the process of risk assessment and the
level of risk; and

(if) the control procedures associated with the use of the
hazardous substance; and

(iif) the need for, and proper use and maintenance of,
measures to control risk; and

(iv) theuse, fit, testing and storage of personal protective
equipment, if personal protective equipment forms a
part of the measures to control risk; and

(b) the instruction and training are commensurate with the
level of risk to health, caused by the hazardous substance,
that is assessed.

Penalty: 10 penalty units.

Note Guidance on the key elements of an induction and training program
can be found in the National Code of Practice for the Control of Workplace
Hazardous Substances [NOHSC:2007 (1994)].
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6.19

(1)

)

(2A)

©)

(4)

Risk control

Note Risk control should be carried out using the hierarchy of control
measures listed in priority order in the National Code of Practice for Control
of Workplace Hazardous Substances [NOHSC:2007 (1994)].

An employer must ensure that no employee at work is exposed
to an airborne concentration of a hazardous substance, in the
breathing zone of the employee, a a level that exceeds the
appropriate exposure standard for the relevant period of time.

Penalty: 10 penalty units.

An employer must ensure, on the basis of a risk assessment
carried out under regulation 6.17, that exposure to a hazardous
substanceis:

(@) prevented; or

(b) if it is not reasonably practicable to prevent the
exposure — adequately controlled in order to minimise the
risks to health caused by the substance

Penalty: 10 penalty units.

Strict liability applies to the physical eement in
subregulation (2) that the risk assessment is carried out under
regulation 6.17.

Note For strict liability, see section 6.1 of the Criminal Code.

An employer must take all reasonably practicable steps to
prevent or control exposure to a hazardous substance by
measures other than the provision of personal protective
equipment.

Penalty: 10 penalty units.

If measures undertaken in accordance with subregulation (3) do
not prevent, or provide adequate control of, exposure of an
employee to a hazardous substance, the employer must, in
addition to taking the measures, make available to the
employee suitable persona protective equipment that will
adequately control the employee's exposure to the hazardous
substance.

Penalty: 10 penalty units.
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(5)

6.20

(1)

(1A)

)

(2A)

©)

An employer must ensure that engineering controls, safe work
practices and personal protective equipment that are used to
prevent or control exposure to a hazardous substance are
properly maintained and used.

Penalty: 10 penalty units.

Atmospheric monitoring

Note Monitoring involves the use of valid and suitable techniques to derive
a quantitative estimate of the exposure of employees to hazardous
substances. It may also be used to determine the effectiveness of control
measures. Further guidance on monitoring can be found in the National
Code of Practice for Control of Workplace Hazardous Substances
[NOHSC:2007 (1994)].

If arisk assessment carried out under regulation 6.17 indicates
that atmospheric monitoring should be undertaken, the
employer to whom the assessment relates must undertake
appropriate monitoring in accordance with a suitable
procedure.

Penalty: 10 penalty units.

Strict liability applies to the physical eement in
subregulation (1) that the risk assessment is carried out under
regulation 6.17.

Note For strict liability, see section 6.1 of the Criminal Code.

The employer must ensure that the results of the atmospheric
monitoring are recorded in the register referred to in
subregulation 6.14 (1).

Penalty: 10 penalty units.

Strict  liability applies to the physical eement in
subregulation (2) that the register is referred to in subregulation
6.14 (2).

Note For strict liability, see section 6.1 of the Criminal Code.

The employer must ensure that:

(@ an employee who has been, or could be, exposed to a
hazardous substance that is subject to atmospheric
monitoring is given the results of the monitoring; and
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6.21

D

(1A)

(b) the records of atmospheric monitoring are readily
accessible to that employee at all reasonable times.

Penalty: 10 penalty units.

Health surveillance

Note Hesalth surveillance can assist in minimising the risk to health from
hazardous substances by confirming that the absorbed dose is below the
acceptable level, by indicating biological effects requiring reduction of
exposure and by collecting data to evaluate the effects of exposure. Further
guidance on hedth surveillance can be found in the National Code of
Practice for Control of Workplace Hazardous Substances [NOHSC:2007
(1994)] and in the Guidelines for Health Surveillance [NOHSC:7039
(1995)].

An employer must provide health surveillance of an employee
who has been identified, during a risk assessment, as being
exposed to a hazardous substance if:

(@) there is a significant risk to the health of the employee
from a hazardous substance listed in Schedule 2; or

(b) the employer believes, or ought reasonably to believe,
that:

(i) the exposure of the employee to the substance has
the effect that an identifiable disease or other effect
on health may be related to the exposure; and

(ii) there is a reasonable likelihood that the disease or
other effect on health may occur under the particular
conditions of work; and

(iii) there are valid techniques for detecting an indication
of the disease or other effect on health; or

(c) thereisavalid biological monitoring procedure available
and a reasonable likelihood that accepted values might be
exceeded.

Penalty: 10 penalty units.

Strict liability applies to the physical eement in
paragraph (1) (a) that the hazardous substance is listed in
Schedule 2.

Note For strict liability, see section 6.1 of the Criminal Code.
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)

(2A)

3

(4)

©)

The employer must ensure that:

(@ the health surveillance is performed under the supervision
of a legadly quaified medical practitioner who is
adequately trained in the requisite testing or medical
examinations for the particular substance; and

(b) if thereis a significant risk to the health of the employee
from the substance — the health surveillance includes the

relevant procedure referred to in column 3 of the item in
Schedule 2; and

(c) the employer consults the employee on the selection of a
medical practitioner to supervise the health surveillance.

Penalty: 10 penalty units.

Strict liability applies to the physical eement in
paragraph (2) (b) that the relevant procedure is referred to in
column 3 of the item in Schedule 2.

Note For strict liability, see section 6.1 of the Criminal Code.

The health surveillance must be undertaken at the expense of
the employer.

If an employee undergoes health surveillance, the employer
must ensure that:

(& the employee is notified of the results of the surveillance
as soon as practicable; and

(b) the employee is given any necessary explanation of the
results of the surveillance; and

(c) if the employee is working in a lead-risk job — on the
termination of the employee’ s employment, the employee
IS given access to the results of the health surveillance; and

(d) Comcare is notified of any adverse result detected in
health surveillance that is consistent with exposure to the
relevant hazardous substance.

Penalty: 10 penalty units.

If an employer is advised by a medical practitioner of the need
for remedia action following the health surveillance of an
employee, the employer must, as soon as practicable:
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(6)

(7)

(@ revise any assessment of the employee's exposure to the
hazardous substance; and

(b) take the steps that are necessary to comply with the
requirements of these Regulations.

Penalty: 10 penalty units.

An employer must:

(@) ensure that records obtained by the employer as a result of
health surveillance are kept as confidential records; and

(b) ensure that the written consent of the employee is obtained
before the records are given or shown to a person (other
than the employer or the employee) who is entitled to have
access to the records.

Penalty: 5 penalty units.

It is a defence to a prosecution for an offence against
paragraph (6) (b) if the employer complied with the paragraph
as far as reasonably practicable.

Note A defendant bears an evidential burden in relation to the matter
mentioned in subregulation (7) (see section 13.3 of the Criminal Code).

6.22 Record keeping

(1) If an assessment report, prepared for the purposes of this Part,
indicates a need for, or contains the results of, atmospheric
monitoring or health surveillance, the employer to whom the
report relates must keep the report:

(@ inasuitableform; and

(b) for at least 30 years from the date of the last entry in the
report.

Penalty: 5 penalty units.

(2) If an assessment report, prepared for the purposes of this Part,
does not indicate a need for atmospheric monitoring or health
surveillance, the employer to whom the report relates must
keep the report:

(@ inasuitableform; and
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(b) for at least 5 years from the date of the last entry in the
report.

Penalty: 5 penalty units.

(2A) If an assessment report, prepared for the purposes of this Part,
identifies an employee as likely to have been exposed, in the
course of the employee's employment, to a scheduled
carcinogenic substance in, or in connection with, a
circumstance mentioned in column3 of Schedule 1A in
relation to that substance, the employer to whom the report
relates must:

(@) keep arecord of the full name, date of birth and address of
each employee who has been identified as a result of the
report; and

(b) keep the report for at least 30 years from the date of the
last entry in the report.

Penalty: 5 penalty units.

(3) If adocument includes details of instruction and training given
by an employer to an employee for the purposes of this Part,
the employer must keep the document:

(@ inasuitableform; and

(b) for at least 5 years from the date of the last entry in the
report.

Penalty: 5 penalty units.

(4) 1f an employer that keeps a record referred to in subregulation
(1), (2) or (2A) ceases operations in the State or Territory in
which the record was created, the employer must give the
record to Comcare.

Penalty: 5 penalty units.

(5) An offence against subregulation (1), (2), (2A), (3) or (4) isan
offence of strict liability.

Note For strict liability, see section 6.1 of the Criminal Code.
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6.23 Emergency services

(1) An employer must ensure that al relevant records, relating to
hazardous substances, that are kept by the employer under this
Part are readily accessible by the following persons:

(8 anemergency service;

(b) Comcare;

(c) aninvestigator acting in the course of his or her duties.
Penalty: 10 penalty units.

(2) Strict liability applies to the physica element in
subregulation (1) that the records are kept by the employer
under this Part.

Note For strict liability, see section 6.1 of the Criminal Code.
Division 4 Employees’ duties in relation to
hazardous substances
6.24 Duties of employees
An employee must report to his or her employer, as soon as
practicable, any matter of which the employee is aware that
may affect the employer’s compliance with the provisions of
this Part.
Penalty: 10 penalty units.
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Part 7 Confined spaces

7.01 Objects of Part 7

The object of this Part isto ensure that:
(@ manufacturers of confined spaces.
(i) eliminate the need to enter the confined spaces; or
(if) if it is not reasonably practicable to eliminate the
need to enter the confined space, minimise the need
to enter the confined spaces; and
(b) employersin control of confined spaces:
(i) eliminate risks to persons who must enter or work in
the confined spaces; or

(it) if it is not reasonably practicable to eliminate those
risks, minimise the risks.

7.02 Interpretation of Part 7

In this Part, unless the contrary intention appears:

confined space means an enclosed, or partly enclosed, space:

(@) thatisat atmospheric pressure whileit is occupied; and

(b) that is not intended, or designed, primarily as a place of
work;

Note A confined space may also:

(@) have arestricted means of entry and exit; or

(b) have an atmosphere that contains potentialy harmful levels of
contaminants; or

(c) have an atmosphere that does not have safe levels of oxygen; or

(d) cause engulfment; or

(e) beenclosed only on 3 sides.

contaminant means any dust, fume, mist, vapour, gas or other
substance, in liquid or solid form, the presence of which may
be harmful to health and safety.
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flammable range means the range of concentration, in air, of
flammable contaminant in which explosion may occur on
ignition.

LEL, in relation to a flammable contaminant, means the
concentration of the contaminant in air below which the
propagation of a flame does not occur on contact with a source
of ignition.

Note Theinitials LEL stand for Lower Explosive Limit.

purging means the method by which a contaminant is
displaced from a confined space.

safe oxygen level means:
(@ a minimum oxygen content in air of 19.5% by volume
under normal atmospheric pressure; and

(b) a maximum oxygen content in air of 23.5% by volume
under normal atmospheric pressure.

stand-by person means a competent person who:

(@ is assigned to remain on the outside of, and in close
proximity to, a confined space; and

(b) is able, if practicable, to observe each person in the
confined space; and

(c) isable, if practicable, to be in continuous communication
with each person in the confined space; and

(d) is able to initiate rescue procedures for persons in the
confined space; and

(e) is able to operate and monitor equipment used to ensure
safety during entry to, and the performance of work in, the
confined space.

7.03 Manufacture of a confined space

A manufacturer of a confined space that the manufacturer

knows, or ought reasonably to expect, will be used by

employees at work must:

(@) take all reasonably practicable steps to ensure that the
design of the space eliminates the need for persons to enter
the confined space; and
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7.04

7.05

(1)

)

©)

D

(b) if entry to the confined space may be required, ensure that
the confined space is provided with safe means of entry
and exit.

Penalty: 10 penalty units.

Note The effect of subsection 18 (3) of the Act is that a person who
imports a confined space that the person has not manufactured may, in
certain circumstances, be taken to be the manufacturer of the confined
space.

Modification of a confined space

An employer that modifies a confined space must ensure that
the modification does not detrimentally affect the safe means
of entry into, and exit from, the space.

Penalty: 10 penalty units.

A manufacturer that modifies a confined space that the
manufacturer knows, or ought reasonably to expect, will be
used by employees at work must ensure that the modification
does not detrimentally affect the safe means of entry into, and
exit from, the space.

Penalty: 10 penalty units.

An installer that modifies a confined space in a workplace for
the use of employees at work must ensure that the modification
does not detrimentally affect the safe means of entry into, and
exit from, the space.

Penalty: 10 penalty units.

Hazard identification and risk assessment
If work is to be carried out under the control of an employer,
the employer must identify:

(8 each confined space associated with the performance of
the work; and

(b) any hazards associated with working in the confined
space.

Penalty: 10 penalty units.

Occupational Health and Safety (Safety Standards) 159
Regulations 1994

Federal Register of Legislative Instruments F2007C00166



Part 7 Confined spaces

Regulation 7.05

(2) If work that is to be carried out under the control of an
employer involves entry to a confined space, the employer
must ensure that a risk assessment is undertaken by a
competent person before the work first commences.

Penalty: 10 penalty units.
(3 The risk assessment must include an assessment of the
following matters:

(&) the nature of the confined space;

(b) the work that is to be carried out, including whether it is
necessary to enter the confined space to carry out the
work;

(c) the method by which the work may be carried out;
(d) therisks associated with:

(i) the method of work selected; and

(if) the plant to be used; and

(iii) any potentially hazardous condition that may exist
inside the confined space;

(e) the need for emergency and rescue procedures.

(49) The employer may undertake a generic risk assessment of

confined spacesiif:

(@ the risk assessment is carried out only in relation to
spaces:

(i) that are of the same kind; and

(it) inwhich the same kind of work is carried out; and
(iif) for which therisk factors are identical; and

(b) the risk assessment is designed to identify any differences
in the condition or location of the confined spaces, or the
work carried out in them, that could result in a change to
the risk factors associated with working in the confined
spaces, and

(c) it is not practicable for the employer to undertake a
separate risk assessment for each of the confined spaces.
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7.06

(5)

(6)

(7)

(8)

D

The employer must ensure that a risk assessment is reviewed
for each confined space identified in the assessment on each
occasion that work carried out under the employer’s control
involves entry to the space.

Penalty: 10 penalty units.
For the purposes of subregulation (5), a generic review of risk
assessments may be undertaken if:
(@) thereview relatesto confined spaces:
(i) that are of the same kind; and
(ii) inwhich the same kind of work is carried out; and
(iii) for which therisk factors are identical; and

(b) itisnot practicable to undertake a separate review for each
of the confined spaces.

An employer to whom a risk assessment relates must ensure
that the assessment is revised, before a person is allowed to
enter a confined space to which the assessment applies, if the
employer knows, or ought reasonably to know, of evidence that
the assessment is no longer valid.

Penalty: 10 penalty units.

If it is practicable to set out the risk assessment in writing
before the work to which the assessment relates first
commences, the employer must ensure that the risk assessment
is set out in writing.

Penalty: 10 penalty units.

Risk control

If a risk assessment undertaken under subregulation 7.05 (2)
(or arevised risk assessment) indicates arisk to health or safety
arising from work involving entry to a confined space that is
under the control of an employer, the employer must:

(@ eiminatetherisk; or
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(1A)

)

(b) if it is not reasonably practicable to eliminate the risk,
minimise the risk.

Penalty: 10 penalty units.

Strict liability applies to the physical eement in
subregulation (1) that the risk assessment is undertaken under
subregulation 7.05 (2).

Note For strict liability, see section 6.1 of the Criminal Code.

An employer must take all reasonably practicable steps to
ensure that, before a person enters a confined space that is
under the employer’s control:

(@ the confined space has a safe oxygen level; and

(b) any atmospheric contaminant in the confined space is
reduced to below the relevant exposure standard identified
in the document entitted Exposure Standards for
Atmospheric  Contaminants in  the  Occupational
Environment, published by Worksafe Australia; and

(c) the confined space is free from extremes of temperature;
and

(d) the concentration of any flammable contaminant in the
atmosphere of the confined space is less than 5% of the
LEL of the contaminant; and

(e) appropriate steps are taken to control any risk associated
with the presence of any vermin; and

(f) al potentially hazardous services, including process
services, normally connected to the confined space are
positively isolated in order to prevent:

(i) theintroduction of any material, contaminant, agent
or condition harmful to a person in the confined
space; and

(i) the activation or energising of any equipment or
service which may pose arisk to the health or safety
of a person in the confined space.

Penalty: 10 penalty units.
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(2A) Strict liability applies to the physica element in

7.07

©)

(4)

(%)

D

paragraph (2) (b) that the exposure standard is identified in the
document entitled Exposure Standards for Atmospheric
Contaminants in the Occupational Environment, published by
Worksafe Australia.

Note For strict liability, see section 6.1 of the Criminal Code.

If the atmospheric monitoring of a confined space is required to
be carried out as a result of arisk assessment undertaken under
subregulation 7.05 (2), the employer must ensure that the
monitoring is carried out in a manner that is consistent with the
risk assessment.

Penalty: 10 penalty units.

If a confined space must be cleared of contaminants in order to

comply with subregulation (1), the employer must ensure that:

(@) the contaminants are removed with the use of a suitable
purging agent; and

(b) purging and ventilation are not carried out using pure

oxygen, or a gas mixture which has oxygen in a
concentration greater than 21% by volume.

Penalty: 10 penalty units.

An employer must ensure that:

() before a person enters a confined space that is under the
control of the employer; and

(b) whileaperson isin the confined space;

appropriate signs and, if reasonably practicable, protective
barriers are erected to prevent persons who are not involved in
work in or near the confined space from entering the area
defined by the signs and barriers.

Penalty: 10 penalty units.

Risk control — provision of equipment
An employer must ensure that a person does not enter a
confined spaceif:

(@ the confined space is under the control of the employer;
and
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(2)

3

(3A)

(4)

(b) it is not reasonably practicable to provide a safe oxygen
level in the confined space; and

(c) the person is not equipped with suitable personal
protective equipment, including, if necessary air-supplied
respiratory equipment.

Penalty: 10 penalty units.

An employer must ensure that a person does not enter a
confined spaceif:

(a8 the confined space is under the control of the employer;
and

(b) atmospheric contaminants in the confined space cannot be
reduced to safe levels; and

(c) the person is not equipped with suitable respiratory
protective equipment.

Penalty: 10 penalty units.

If:

(@) aneed to enter a confined space that is under the control of
an employer isidentified; and

(b) an appropriate risk assessment is undertaken under
subregulation 7.05 (2);

the employer must provide equipment that is readily accessible
and appropriate to any hazard identified by the risk assessment.

Penalty: 10 penalty units.

Strict liability applies to the physical eement in
paragraph (3) (b) that the risk assessment is undertaken under
subregulation 7.05 (2).

Note For strict liability, see section 6.1 of the Criminal Code.

If a need to enter a confined space that is under the control of
an employer is identified before a risk assessment is
undertaken under subregulation 7.05 (2), the employer must:

(a8 ensure that no person enters the confined space without at
least 1 stand-by person being present outside the space at
the time of entry and at al times at which the space is
occupied; and
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(5)

(6)

(D)

(b) provide equipment that is readily accessible and
appropriate to any hazard likely to be encountered in the
confined space.

Penalty: 10 penalty units.

Strict liability applies to the physica eement in
subregulation (4) that the risk assessment is undertaken under
subregulation 7.05 (2).

Note For strict liability, see section 6.1 of the Criminal Code.

If an employer provides equipment under this Regulation, the
employer must ensure that:

(@ the equipment is selected and, if necessary, fitted to suit
the person who isto use it; and

(b) the equipment is maintained in a proper working
condition.

Penalty: 10 penalty units.

Strict liability applies to the physica eement in
subregulation (5) that the equipment is provided under this
regulation.

Note For strict liability, see section 6.1 of the Criminal Code.

Use of entry permits to control access to a confined
space
If an employer is satisfied that work in a confined space that is

under the employer’s control can be carried out in a safe
manner, the employer:

(8 must give written approval to enter the confined space by
issuing an entry permit that names the person; and

(b) must not allow a person to enter the confined space unless
the person is named on an entry permit; and

(c) must give a person named in an entry permit a copy of the
permit before the person enters the confined space.

Penalty: 10 penalty units.
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)

(2A)

7.09

©)

(4)

D

paragraph (1) (c) if the employer complied with the paragraph
asfar asreasonably practicable.

Note A defendant bears an evidential burden in relation to the matter
mentioned in subregulation (1A) (see section 13.3 of the Criminal Code).

The employer must ensure that the entry permit specifies any
precautions or instructions necessary for safe entry to the
confined space and the performance of the work, taking into
consideration, the hazards identified in the risk assessment (if
any) undertaken under subregulation 7.05 (2).

Penalty: 10 penalty units.

Strict liability applies to the physical eement in
subregulation (2) that the risk assessment (if any) is undertaken
under subregulation 7.05 (2).

Note For strict liability, see section 6.1 of the Criminal Code.

The employer must ensure that each person who is required to
carry out the work described in the entry permit is informed of,
and understands, the contents of the entry permit before the
person enters the confined space to which the permit relates.

Penalty: 10 penalty units.

The employer must:

(@ acknowledge, in writing, that the work in the confined
space has been completed; and

(b) ensure that al persons involved in the work have left the
confined space;

before the confined space is returned to normal use.

Penalty: 10 penalty units.

Control of fire and explosion risk

If the concentration of flammable contaminant in the
atmosphere of a confined space that is under the control of an
employer is found to be between 5% and 10% of the LEL of
the contaminant, the employer must ensure that:

(@ the confined space is evacuated; or
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(1A)

(b) a continuously monitoring, and suitably calibrated,
flammable gas detector is used in the confined space at all
times while a person is present in the confined space.

Penalty: 10 penalty units.

If the concentration of flammable contaminant in the
atmosphere of a confined space that is under the control of an
employer is found to be 10% or more of the LEL of the
contaminant, the employer must ensure that the confined space
IS evacuated.

Penalty: 10 penalty units.

An employer must ensure that no work is carried out within a

confined space that is under the control of the employer, or on

the outside surface of a confined space, if the work or any plant

islikely to cause or create:

(@ arisk to the health or safety of a person in the confined
space; or

(b) arisk of fire or explosion.

Penalty: 10 penalty units.

Rescue arrangements

If a risk assessment undertaken under subregulation 7.05 (2)
(or a revised risk assessment) indicates a risk to heath or
safety, the employer to whom the assessment relates must
ensure that no person enters the relevant confined space
without at least 1 stand-by person being present outside the
space for the duration of the work carried out in the space.

Penalty: 10 penalty units.

Strict  liability applies to the physical eement in
subregulation (1) that the risk assessment (if any) is undertaken
under subregulation 7.05 (2).

Note For strict liability, see section 6.1 of the Criminal Code.
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The employer must ensure:

() that the openings for entry to and exit from the confined
space are of adequate size to allow the rescue of all
persons who may enter the confined space; and

(b) either:

(i) that the openings for entry to and exit from the
confined space are not obstructed by fittings or
equipment that could impede the rescue of persons;
or

@ity if compliance with subparagraph (i) is not
reasonably practicable, that a suitable aternative
means of rescue is provided.

Penalty: 10 penalty units.

The employer must ensure that appropriate rescue and first-aid
procedures relating to the confined space are planned,
established and rehearsed by employees who are involved in
carrying out work in a confined space.

Penalty: 10 penalty units.

7.11 Instruction and training
(1) An employer must provide suitable and adequate training, for
each person who is required to work in or on a confined space
that is under the control of the employer, in al relevant
activities that are related to:
(@) entering the confined space; or
(b) working in, or on the outside surface of, the confined
space.
Penalty: 10 penalty units.
(2) The persons to whom the employer must provide the training
include each employee who:
(@) isrequired to carry out work in or on a confined space that
is under the control of the employer; or
(b) undertakes arisk assessment of a confined space; or
(c) issuesan entry permit; or
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(d) designs or lays out a workplace that incorporates, or could
incorporate, a confined space; or

(e) manages or supervises persons working in or near a
confined space; or

(f) maintains equipment used for or during work in a confined
space; or

(g) purchases, distributes or maintains persona protective
equipment for use in a confined space; or

(h) is on stand-by during the performance of work in a
confined space; or

(i) isinvolved in a rescue or first-aid procedure involving
work in aconfined space.

The training must include training in the following matters, to
the extent that they are relevant to the performance of the
particular work and the duties of the person who is being
trained:

(@) the hazards associated with confined spaces;
(b) risk assessment procedures,
(c) control measures for confined spaces,

(d) the selection, use, fit and maintenance of safety
equipment.

Record keeping

If arisk assessment undertaken under subregulation 7.05 (2) is
set out in writing, the employer to whom the assessment relates
must ensure that the assessment is retained for a period of
Syears.

Penalty: 5 penalty units.

An employer must keep a copy of an entry permit issued under
paragraph 7.08 (1) (a) for a period of at least 3 months after the
permit is issued.

Penalty: 5 penalty units.
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(3 Anemployer must keep arecord of the training provided to an

(4)

(%)

(6)

employee under regulation 7.11 for the period of the
employee’ s employment.

Penalty: 5 penalty units.

An employer must, on request, make a record referred to in
subregulation (1), (2) or (3) available to:

(@ the employee to whom the record relates; or

(b) aninvestigator.

Penalty: 5 penalty units.

If:

(@ an employee has worked in a confined space to which a
record referred to in subregulation (1), (2) or (3) relates;
and

(b) health surveillance of the employee is required under
Part 6 of these Regulations for a period longer than the
period stated in the relevant subregulation;

the employer must retain the record for the period of the health
surveillance.

Penalty: 5 penalty units.

An offence against subregulation (1), (2), (3), (4), or (5) is an
offence of strict liability.

Note 1 For strict liability, see section 6.1 of the Criminal Code.

Note 2 The following Australian Standards provide guidance on the
subject matter of this Part:

(@ AS 1715: Selection, Use and Maintenance of Respiratory Protective
Devices,

(b) AS1716: Respiratory Protective Devices.

Note 3 AS 2865, Safe Working in a Confined Space, is an approved code
of practice under section 70 of the Act.
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Part 8 Storage and handling of
dangerous goods
Division 8.1 Introduction

8.01 Objects of Part 8

The object of this Part is to protect the headth and safety of
persons from hazards arising from the storage and handling of
dangerous goods at aworkplace by:

(@

(b)

(©
(d)

(da)

(€)

ensuring that:
(i) hazards associated with the storage and handling of
dangerous goods are identified; and
(if) risks resulting from the hazards are assessed and
controlled; and
ensuring that the hazards are eliminated, or, if that is not

reasonably practicable, the risks arising from the hazards
arereduced, asfar as practicable; and

requiring the provision of relevant information and
training; and
ensuring that the Commission is notified in writing if, in
respect of dangerous goods other than explosives:
(i) such goods are stored or handled in a quantity that
exceeds the manifest quantity mentioned in
Schedule 7 in respect of goods of that kind; or

(i) a pipeline is to be used for the transport of such
goods; and

ensuring that the Commission is notified in writing in
respect of explosives to which regulation 8.44A applies;
and

ensuring that emergency services and the Commission
have access to relevant information concerning dangerous
goods.

Note For the definition of dangerous goods, see subregulation 8.04 (3).
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8.02

Application of Part 8 to dangerous goods other than
explosives

(1) Subject to subregulation (2), this Part appliesin relation to:

(@

(b)

the storage and handling, at a workplace, of dangerous
goods except, as provided by regulation 8.02A,
explosives, and

a pipeline for the transport of dangerous goods other than
explosives.

Note Regulation 8.02A sets out the application of this Part to explosives.

(2) ThisPart does not apply to:

(@

(b)

(©

(d)

goods, stored or handled at a workplace, that a relevant
Competent Authority determines are not dangerous goods;
or

dangerous goods that are being transported in accordance
with:
(i) the ADG Code; or

(ii) the Technical Instructions for the Safe Transport of
Dangerous Goods by Air, published by the
International Civil Aviation Organization, asin force
on 1 May 2006; or

(iii) the International Maritime Dangerous Goods Code,
published by the Internationd  Maritime
Organisation, asin force on 1 May 2006; or

(iv) the Dangerous Goods Regulations, published by the
International Air Transport Association, as in force
on 1 May 2006; or

dangerous goods that:

(i) arenecessary for the propulsion of avehicle, ship or
other mobile plant, appliance or device; or

(i) arein the propulsion system of the vehicle, ship or
other mobile plant, appliance or device; or

dangerous goods that:

(i) are part of, or are necessary for the operation of, the
equipment or accessories of a vehicle, ship or other
mobile plant, appliance or device; or

(i) are in the operating system for the equipment or
accessories; or
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)
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(e) dangerousgoodsin any of the following Classes:
(i) Class1 (Explosives);
(if) Subclass 6.2 (Infectious substances);
(iii) Class 7 (Radioactive material); or
(f) asbestos.

Notel Divison 1 of Part 2 of the Act imposes general duties on
employers, employees, manufacturers, suppliers and persons erecting or
installing plant in aworkplace.

Note2 The Technical Instructions for the Safe Transport of Dangerous
Goods by Air can be purchased from the International Civil Aviation
Organization — see www.icao.int/.

Note3 The International Maritime Dangerous Goods Code can
be purchased from the Internationa Maritime Organization— see
www.imo.org/home.asp.

Note4 The Dangerous Goods Regulations can be purchased from the
International Air Transport Association — see www.iata.org/index.htm.

This Part applies to a contractor of an employer, supplier or
manufacturer in the same way that it applies to the employer,
supplier or manufacturer.

Application of Part 8 to explosives

Subject to subregulation (3), the provisions of this Part
mentioned in subregulation (2) apply in relation to the storage
and handling, at aworkplace, of explosives.

Note Regulation 8.02 sets out the application of this Part to dangerous
goods other than explosives.

The provisions are:

(& regulation 8.04; and

(b) regulations 8.10, 8.12 and 8.13; and

(c) regulations 8.15, 8.16 and 8.17, 8.26, 8.27, 8.35, 8.36,
8.37, 8.40, 8.44A, 8.44B, 8.44C, 8.57, 8.58 and 8.67.

This Part does not apply in relation to any of the following:
(&) the defence employing authority;

(b) explosives that are part of an Australian Federal Police
operation for bomb detection or bomb disposal;

Occupational Health and Safety (Safety Standards) 173
Regulations 1994

Federal Register of Legislative Instruments F2007C00166



Part 8

Division 8.1

Storage and handling of dangerous goods
Introduction

Regulation 8.03

() explosivesthat:
(i) arepart of, or are necessary for the operation of, the

equipment or any of the accessories of a vehicle,
ship or other mobile plant, appliance or device; or

(i) are in the operating system for the equipment or
such accessory; or

(d) explosivesthat are being transported in accordance with:

(i) the Australian Code for the Transport of Explosives
by Road and Rail, Second Edition, published in
March 2000 by the Department of Transport and
Regional Services; or

(if) the Technical Instructions for the Safe Transport of
Dangerous Goods by Air, published by the
International Civil Aviation Organization, asin force
on 1 May 2006; or

(itf) the International Maritime Dangerous Goods Code,
published by the International  Maritime
Organisation, asin force on 1 May 2006; or

(iv) the Dangerous Goods Regulations, published by the
International Air Transport Association, as in force

on 1 May 2006.
8.03 Substances with unknown physical properties

(1) A person may supply a substance, the physical properties of
which are unknown, only for the purposes of bona fide
research.

(2) A person who supplies a substance in accordance with
subregulation (1) is exempt from the requirements of
Divisions 8.2 to 8.5 of this Part in relation to the substance only
while the physical properties of the substance are unknown.

(3 Inthisregulation:
bona fide research means a systematic, investigative or
experimental activity conducted for the purpose of:

(@ acquiring new knowledge; or
(b) creating new or improved materials, products, devices,
processes or services, or
174 Occupational Health and Safety (Safety Standards)

Regulations 1994

Federal Register of Legislative Instruments F2007C00166



Storage and handling of dangerous goods Part 8
Introduction Division 8.1

Regulation 8.04

8.04

D

(c) anaysisto identify the kind or quantities of ingredientsin
a substance.
substance:

(@ includes a chemical entity, composite material, mixture or
formulation; and

(b) doesnot include an article.

Notel A person to whom this regulation applies continues to owe a
general duty of care in relation to the safe manufacture and development of
a substance mentioned in this regulation — see section 18 of the Act.

Note2 A defendant bears an evidential burden in relation to the matter
mentioned in regulation 8.03 (see section 13.3 of the Criminal Code).

Definitions for Part 8

In this Part:

AS 1940-2004 means AS 1940-2004 * The storage and handling
of flammable and combustible liquids'.

Note AS 1940-2004 is available for purchase from SAl Global Limited —
see www.saiglobal .com.au.

bulk means:

(&) for dangerous goods other than solid dangerous goods — a
quantity of the dangerous goodsin a bulk container; or

(b) for solid dangerous goods not in a container — more than
an undivided quantity of 400 kg of the dangerous goods.

bulk container means:
(@ for dangerous goods, other than combustible liquids:
(i) for Class 2 dangerous goods— a container with a
capacity greater than 500 L; or

(i) for dangerous goods, other than Class 2 dangerous
goods— a container with a capacity greater than
450 L and a net mass, when full, of at least 400 kg;
or

(b) for combustible liqguids— a container with a capacity
greater than 450 L.

bulk storage container means a bulk container at a workplace
that is intended to remain in one place and is for use for the
storage of dangerous goods at the workplace.
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C1 combustible liquid means a combustible liquid with a
flashpoint of more than 60.5°C but not more than 150°C.

C2 combustible liquid means a combustible liquid with a
flashpoint of more than 150°C.

capacity:
(@ for aclass 2 cylinder — means the water capacity stamped
on the cylinder; and

(b) for any other container — means the total internal volume
of the container at 15°C, expressed in litres or cubic
metres.

Class, for dangerous goods, means a Class of dangerous goods
mentioned in regulation 8.05.

Class label means a label mentioned in Chapter 7 of the
ADG Codefor aClass.

combustible liquid has the meaning given by AS 1940-2004.

Note On 1 May 2006, combustible liquid was defined in AS 1940-2004 as
follows:

‘Any liquid, other than a flammable liquid, that has a flash point, and has
afire point less than its boiling point.’

‘NOTES:

1 The boiling point is that point at which it is no longer possible to
achieve the rate of temperature rise required by 1SO 2592 for the
determination of fire point.

2 1SO 2592, IP 36 and ASTM D92 are technically equivalent test
methods for the determination of flash and fire point by Cleveland open
cup tester.’
compatible, for a substance, has the meaning given by
subregulation (2).

Competent Authority means:

(@ for the Commonwealth— a Competent Authority within
the meaning of section 6 of the Road Transport Reform
(Dangerous Goods) Act 1995; and

(b) for New South Wales— a Competent Authority within
the meaning of section 6 of the Road and Rail Transport
(Dangerous Goods) Act 1997 (NSW) asin force on 1 May
2006; and
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(c) for Victoria— a Competent Authority within the meaning
of the Road Transport (Dangerous Goods) Act 1995
(Vic) asinforce on 1 May 2006; and

(d) for Queensland — the chief executive mentioned in
regulation 13 of the Transport Operations (Road Use
Management — Dangerous Goods) Regulations 1998
(Qld) asinforce on 1 May 2006; and

(e) for Western Australia— a Competent Authority within
the meaning of section 3 of the Dangerous Goods
(Transport) Act 1998 (WA) as in force on 1 May 2006;
and

(f) for South Australia— a Competent Authority within the
meaning of the Dangerous Substances Act 1979 (SA) asin
force on 1 May 2006; and

(g9 for Tasmania— a Competent Authority within the
meaning of section 3 of the Dangerous Goods Act 1998
(Tas) asinforce on 1 May 2006; and

(h) for the Northern Territory — the Minister mentioned in
section 13 of the Dangerous Goods Act 1980 (NT) as in
force on 1 May 2006.

container means a thing by, or in, which dangerous goods are
wholly or partly contained, and includes any components or
materials necessary for the thing's containment function to be
carried out.

control temperature, for dangerous goods, means the
maximum temperature, mentioned in the ADG Code, at which
the dangerous goods can be safely stored and handled.

dangerous goods has the meaning given by subregulation (3).
dangerous goods in transit has the meaning given by
subregulation (5).

dangerous occurrence has the meaning given by regulation 3
of the Occupational Health and Safety (Commonwealth
Employment) Regulations 1991.

explosive means a substance or mixture of substances that:

(@ are listed in Appendix 2 to the Australian Code for the
Transport of Explosives by Road and Rail, Second
Edition, published in March 2000 by the Department of
Transport and Regional Services; or
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(b) meet the criteriafor Class 1 dangerous goods in Chapter 2
of the ADG Code.

fire risk dangerous goods means dangerous goods of
Class2.1, 3, 4 or 5, or Subsidiary Risk 2.1, 3, 4 or 5, that burn
readily or support combustion.

free from dangerous goods, for an object, has the meaning
given by subregulation (6).

goods too dangerous to be transported means goods that:

(@ arenamedin Appendix 5 to the ADG Code; or

(b) are determined by a relevant Competent Authority to be
goods too dangerous to be transported.

handling, for dangerous goods, includes:

(@ moving the dangerous goods within a workplace or within
apipework or pipeline; and

(b) manufacturing, processing, using, treating, dispensing,
packing, supplying, transferring, loading and unloading,
making harmless, destroying and disposing of the
dangerous goods.

hazardous area has the meaning given by ASINZS
2430.3.1:2004 * Classification of hazardous areas — General’.

Notel On 1 May 2006, hazardous area was defined in
AS/NZS 2430.3.1:2004 as follows:

‘An area in which an explosive atmosphere is present, or may be
expected to be present, in quantities such as to require specia
precautions for the construction, installation and use of potential ignition
sources.

NOTES:

1 For the purpose of this Standard, an area is regarded as a
three-dimensional region or space.

2 Examples of potential ignition sources are electrical equipment, naked
flames, sparks from grinding and welding operations, and hot surfaces.’

Note2 AS/NZS 2430.3.1:2004 is available for purchase from SAl Global
Limited — see www.saiglobal.com.au.

Hazchem code has the meaning given by clause 1.1.3 of the
ADG Code.

Note On 1 May 2006, Hazchem code was defined in clause 1.1.3 of the
ADG Code for aload of dangerous goods as ‘the Hazchem code derived for
those goods under Appendix 4 of the ADG Code'.

178

Occupational Health and Safety (Safety Standards)
Regulations 1994

Federal Register of Legislative Instruments F2007C00166



Storage and handling of dangerous goods Part 8
Introduction Division 8.1

Regulation 8.04

ignition source means a source of energy sufficient to ignite a
flammable atmosphere, including a naked flame, exposed
incandescent material, an electrical welding arc, a mechanical
or static spark, and electrical or mechanical equipment not
specifically designed to be used in a flammable atmosphere.

intermediate bulk container means a rigid or flexible bulk
packaging for the transport of dangerous goods, that:
(8 hasacapacity of not more than:
(i) for a composite, fibreboard, flexible, rigid plastic or
wooden container for transporting a solid of Packing
Group | — 1500 L; and
(i) for a metal container for transporting a solid of
Packing Group | — 3000 L; and
(iii) for a container for transporting a solid or liquid of
Packing Group Il or Il — 3000 L; and
(b) isdesigned for mechanical handling; and
(c) isresistant to the stresses produced in usual handling and
transport.
package means dangerous goods and their packaging.
packaged dangerous goods means dangerous goods in a
container that has:
(@ for dangerous goods, other than combustible liquids:
(i) for Class 2 dangerous goods— a capacity of up to
500 L; or

(i) for dangerous goods, other than Class 2 dangerous
goods — a capacity of up to 450 L and a net mass,
when full, of up to 400 kg; or

(b) for combustible liquids — a capacity of upto 450 L.

packaging means a container in which dangerous goods are
received or held, and includes anything that alows the
container to receive or hold the dangerous goods, or to be
closed.

packing group, of dangerous goods, is a reference to the
packing group to which the dangerous goods are assigned
under subregulation (7).
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pipeline means pipework that:
(@ beginsor endsin aworkplace at the nearest fluid or slurry

control point (along the axis of the pipeline) to the
boundary of the workplace; and

(b) crossesthe boundary of a Commonwealth workplace.
pipework means a pipe, or an assembly of pipes, pipe fittings,
valves and pipe accessories, used to transport dangerous goods
within or outside a workplace.

product name, for dangerous goods, means the brand name or
trade name given to the dangerous goods by the supplier of the
dangerous goods.

proper shipping name has the meaning given by clause 1.1.3
of the ADG Code.

Note On 1 May 2006, clause 1.1.3 of the ADG Code defined proper
shipping name as having the meaning given in clause 2.2.1 of that Code.

protected place means any of the following:

(@ a dwelling, place of worship, public building, school or
college, hospital, child-care facility or theatre;

(b) a factory, workshop, office, store, warehouse, shop,
building or yard in which people who are not directly
involved with the storage and handling of dangerous
goods are working;

(c) ashiplyingin apermanent berthing facility.

relevant Competent Authority, for an employer, means:

(@ aCompetent Authority within the meaning of section 6 of
the Road Transport Reform (Dangerous Goods) Act 1995;
and

(b) a Competent Authority in the State or Territory in which
the employer operates.

Subsidiary Risk, of dangerous goods, is a reference to the

Subsidiary Risk to which the dangerous goods are assigned

under subregulation (8).

Subsidiary Risk label means a label mentioned in Chapter 7 of
the ADG Code for a particular Subsidiary Risk.
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tank means a bulk container, other than an intermediate bulk
container, that is used or is designed to be used to transport,
store or handle dangerous goods in the form of agas or aliquid
in bulk, and includes any equipment that forms part of the
container.

transfer, in relation to dangerous goods, means move the

dangerous goods from one container to another, or from one

place to another, and includes pumping, dispensing or

decanting the dangerous goods.

underground tank means a tank that is wholly or partly buried

in aplace in the ground and is intended to remain in that place.

UN number, for dangerous goods, means.

(8) the substance identification number shown in Column 1 of
Appendix 1 to the ADG Code for the dangerous goods; or

(b) the number assigned to the dangerous goods by the UN
Committee of Experts in the Transport of Dangerous
Goods, published in the United Nations Recommendations
on the Transport of Dangerous Goods.

Note The United Nations Recommendations on the Transport
of Dangerous Goods are avalable on the internet at
www.unece.org/trans/danger/publi/unrec/mr_nature_e.html.

Two or more substances are compatible if the substances will
not react together to:

(@) cause afire, explosion, harmful reaction or the evolution
of flammable, corrosive or toxic vapours; or

(b) cause adangerous occurrence; or

(c) substantially increase the potential of the combined
substances to cause a dangerous occurrence.

Dangerous goods are goods that:

(@ are named in column 2 of Appendix 2 to the ADG Code;
or

(b) meet the criteriain Chapter 2 of the ADG Code; or

(c) are determined by a relevant Competent Authority to be
dangerous goods; or

(d) areC1 combustible liquids; or
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(€)

(f)
(9)

are C2 combustible liquids, if stored and handled with
firerisk dangerous goods (within the meaning of
subregulation (4)); or

are explosives; or
are goods too dangerous to be transported.

Note On 1 May 2006, the definition of ‘dangerous goods' in the ADG
Code did not include C1 and C2 combustible liquids.

(4) C2 combustible liquids are stored and handled with fire risk
dangerous goods if the storage and handling of the C2
combustible liquids are not separated, by distance or barriers,
from the storage and handling of fire risk dangerous goods so
that if a reasonably foreseeable incident involving the C2
combustible liquids or the fire risk dangerous goods occurs, the
C2 combustible liquids and the fire risk dangerous goods will
come into contact.

(5) Dangerousgoodsin transit are dangerous goods that:

@

(b)
(©)

are supplied to a workplace in a container that is not
opened at the workplace; and

are not used at the workplace; and
remain at the workplace:

(i) in the case of explosives— for no longer than
24 hours; or

(ii) inany other case — for no longer than 5 days.

(6) An object isfree from dangerous goodsif:

(@

(b)

for an object that last held a gas or volatile liquid — the
concentration of gas or vapour in the atmosphere of the
object is less than the concentration mentioned in the
National  Exposure Standards for  Atmospheric
Contaminants in the Occupational  Environment
[NOHSC:3008 (1995)]; or

for an object that last held dangerous goods of Class 2.1
or 3 or of Subsidiary Risk 3 — the concentration of those
dangerous goods or their vapours in the atmosphere of the
object is less than 5% of the lower explosive limit for the
dangerous goods when sampled at ambient temperature; or
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8.05

(©)

for an object that last held a non-volatile liquid or solid —
the object has been thoroughly cleaned.

Note NOHSC:3008 (1995) is available on the NOHSC website,
www.nohsc.gov.au/OHSInformation/NOHSCPublications/#1.

(7) Dangerous goods are assigned to a packing group if the
dangerous goods:

@
(b)
(©)
(d)

are assigned to the packing group in column 5 of
Appendix 2 to the ADG Code; or

are assigned to the packing group in a Specia Provision of
the ADG Code applying to the dangerous goods; or

satisfy the criteriain column 9 of Appendix 2 to the ADG
Code for assignment to the packing group; or

are determined by a relevant Competent Authority to be
assigned to the packing group.

(8) Dangerous goods are assigned a Subsidiary Risk if the
dangerous goods:

@
(b)
(©)
(d)

are assigned the Subsidiary Risk in column 4 in
Appendix 2 to the ADG Code; or

are assigned the Subsidiary Risk in a Specia Provision of
the ADG Code applying to the dangerous goods; or

satisfy the criteriain column 9 in Appendix 2 to the ADG
Code for assignment of the Subsidiary Risk; or

are determined by a relevant Competent Authority to be
dangerous goods assigned the Subsidiary Risk.

Note Part 10 also contains definitions of terms that are used in this Part.

Classes of dangerous goods

The Classes of dangerous goods are set out in the following
table.
Note Dangerous goods are classified according to the most significant risk

presented by the dangerous goods, determined in accordance with the
criteria set out in Chapter 2 of the ADG Code.
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Item Class Subclass Description of dangerous goods and subclasses

(if any)

1 Explosives

2 2 Gases

3 21 Flammable gases

4 2.2 Non-flammabl e, non-toxic gases

5 2.3 Toxic gases

6 3 Flammable liquids

7 Flammable solids, substances liable to
spontaneous combustion and substances that in
contact with water emit flammable gases

8 4.1 Flammable solids

4.2 Substances liable to spontaneous combustion

10 4.3 Substances that in contact with water emit
flammable gases

11 5 Oxidizing substances and organic peroxides

12 51 Oxidizing substances

13 52 Organic peroxides

14 6 Toxic and infectious substances

15 6.1 Toxic substances

16 6.2 Infectious substances

17 Radioactive material

18 Corrosive substances

19 Miscellaneous substances and articles

8.06 Inconsistency between this Part and codes etc

(1) Inthisregulation:

instrument means a code, standard or rule (made in or outside
Australia) about the storage and handling of dangerous goods.

184

Occupational Health and Safety (Safety Standards)

Regulations 1994

Federal Register of Legislative Instruments F2007C00166



Storage and handling of dangerous goods Part 8
Introduction Division 8.1

Regulation 8.07

8.07

)

(1)

)

©)

If an instrument is applied or adopted by, or isincorporated in,
this Part and the instrument is inconsistent with this Part, this
Part prevails to the extent of the inconsistency.

Determinations in relation to dangerous goods taken
to be regulations

A determination, asin force on 1 May 2006, by the Competent
Authority under regulation 1.18 of the Road Transport Reform
(Dangerous Goods) Regulations 1997 is taken to be a
regulation under this Part.

A determination, as in force on 1 May 2006, by a Competent
Authority under the following legidation is taken to be a
regulation under this Part:

(@ the Road Transport Reform (Dangerous Goods)
Regulations 1997, applied as regulations by the Road and
Rail Transport (Dangerous Goods) (Road) Regulation
1998 (NSW) asin force on 1 May 2006;

(b) theregulationsin force under Part 2 of the Road Transport
Reform (Dangerous Goods) Act 1995 applied as a law of
Victoria under the Road Transport (Dangerous Goods)
Act 1995 (Vic) asinforce on 1 May 2006;

(c) the Dangerous Goods (Transport) (General) Regulations
1999 (WA) asin force on 1 May 2006;

(d) the Road Transport Reform (Dangerous Goods) (South
Australia) Regulations 1998 (SA) as in force on 1 May
2006;

(e) the Dangerous Goods (Road and Rail Transport)
Regulations 1998 (Tas) asin force on 1 May 2006.
Note For the Road Transport Reform (Dangerous Goods) (South

Australia) Regulations 1998 (SA), see regulation 10 of the Dangerous
Substances Regulations 2002 (SA).

A determination, as in force on 1 May 2006, by the chief
executive under section 13 of the Transport Operations (Road
Use Management — Dangerous Goods) Regulation 1998 (Qld)
as in force on 1 May 2006, is taken to be a regulation under
this Part.
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8.08

(4) A declaration by the Minister, as in force on 1 May 2006,
under section 13 of the Dangerous Goods Act (NT) as in force
on 1 May 2006, is taken to be aregulation under this Part.

Quantities of dangerous goods
For this Part:

@

(b)

(©

a reference to a quantity of packaged dangerous goods or
combustible liquidsis taken to be a reference to:

(i) for non-liquid dangerous goods (other than Class 2
dangerous goods) — the net mass in kilograms of
the dangerous goods in the container; and

(i) for liquid dangerous goods (other than Class 2
dangerous goods) or combustible liquids — the net
capacity of the container; and

(iii) for Class 2 dangerous goods — the total capacity of
the container; and

a reference to a quantity of dangerous goods or
combustible liquids in bulk, being dangerous goods or
combustible liquids held in a tank, is taken to be a
reference to:

(i) for dangerous goods (other than Class 2 dangerous
goods) or combustible liquids— the net mass in
kilograms that the tank is designed to hold; and

(it) for Class 2 dangerous goods — the total capacity of
the tank; and

a reference to a quantity of any other dangerous goods is
taken to be a reference to the net quantity of the dangerous
goods that is dangerous goods.

Division 8.2 Duties of manufacturers, suppliers

and installers

Note The effect of subsection 18 (3) of the Act is that a person who
imports into Australia a substance that the person has not manufactured
must, if the person does not have a place of businessin Australia at the time
of the importation, be taken to be the manufacturer of the substance.
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Subdivision 8.2.1 Duties of manufacturers of dangerous

8.09
D

)

©)

(4)

(%)

(6)

goods

Determination whether goods are dangerous goods

A manufacturer of goods commits an offence if the

manufacturer:

(8 isreckless with respect to whether the goods will be used
by employees at a workplace; and

(b) does not, in writing and as soon as practicable after

beginning to manufacture the goods, determine whether
the goods are dangerous goods.

Penalty: 10 penalty units.
A determination under subregulation (1) must be made in

accordance with:

(@ for goods other than liquids — the criteriain Chapter 2 of
the ADG Code; and

(b) forliquids— AS 1940-2004.
Penalty: 10 penalty units.

Strict liability applies to the physica eement in
subregulation (2) that the goods are dangerous goods in
accordance with the ADG Code or AS 1940-2004.

The manufacturer must keep the determination, or a copy of
the determination, for the period during which the
manufacturer manufactures the goods.

Penalty: 5 penalty units.

An offence against subregulation (4) is an offence of strict
liability.

A manufacturer who manufactures dangerous goods must
ensure that the dangerous goods are classified:

(@) for dangerous goods listed in Appendix 2 of the ADG
Code — in accordance with the ADG Code; or
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8.10

(7)

(D

)

©)

(b) for any other dangerous goods — in accordance with the
criteriain Chapter 2 of the ADG Code.

Penalty: 10 penalty units.

Strict  liability applies to the physical eement in
subregulation (6) that the dangerous goods are classified in
accordance with the ADG Code.

Material Safety Data Sheets

Subject to subregulations (2) and (4), a manufacturer of
dangerous goods commits an offence if the manufacturer:

(@) is reckless with respect to whether the dangerous goods
will be used by employees at a workplace; and

(b) does not prepare an MSDS for the dangerous goods before
the dangerous goods are supplied to the employer of the
employees.

Penalty: 10 penalty units.

Note1l The purpose of an MSDS is to provide the information needed to
alow the safe storage and handling of dangerous goods used a a
workplace. The MSDS for particular dangerous goods describes its identity,
relevant health hazard information, precautions for use and safe storage and
handling information.

Note2 Guidance on the preparation and use of an MSDS can be obtained
from the National Code of Practice for the Preparation of Material Safety
Data Sheets [NOHSC:2011 (2003)]. The National Code of Practice is
available on the Internet at www.nohsc.gov.au/default.asp.

An MSDS must be prepared in accordance with the National
Code of Practice for the Preparation of Material Safety Data
Sheets [NOHSC:2011 (2003)].

Note The National Code of Practice for the Preparation of Material Safety

Data Sheets [NOHSC:2011 (2003)] is available on the Internet at
www.nhohsc.gov.au/default.asp.

Subject to subregulation (4), a manufacturer of dangerous
goods commits an offence if the manufacturer:

(@) is reckless with respect to whether the dangerous goods
will be used by employees at a workplace; and
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(4)

()

(6)

(7)

(8)

(b) does not give a copy of the current MSDS for the
dangerous goods to a supplier who supplies the dangerous
goods to the employer of the employees:

(i) before the dangerous goods are first supplied by the
supplier to the employer; and
(if) at any later time on request by the supplier.

Penalty: 10 penalty units.

Subregulations (1), (2) and (3) do not apply to the supply of C1
combustible liquids or C2 combustible liquids.

The manufacturer must:
(@ reviewan MSDS:
(i) within 5 years after the MSDS is first issued, and
afterwards at intervals of not more than 5 years; and

(i) as often as is necessary to ensure that the MSDS
contains current information and is accurate in all
significant details; and

(b) if the MSDS does not contain current information or is not
accurate in al significant details — revise the MSDS so
that it contains current information and is accurate in all
significant details.

Penalty: 10 penalty units.

The MSDS must include the name of each ingredient of the
dangerous goods.

If the identity of an ingredient of the dangerous goods is
commercialy confidential, the manufacturer may use the
generic name for the ingredient in the MSDS.

However, if:

(8 the manufacturer considers that giving the generic name of
the ingredient would cause commercial disadvantage; and

(b) theingredient is not dangerous goods; and
(c) theingredient does not have a known synergistic effect;

the manufacturer may include a statement in the MSDS to the
effect that the ingredient is an ingredient determined not to be
dangerous goods.
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(9) Despite subregulations (7) and (8), if there is a medica
emergency involving the dangerous goods, the manufacturer
must disclose the name of the ingredient.

Note Regulation 6.05 provides for manufacturer’s duties in relation to
MSDS for hazardous substances.

Subdivision 8.2.2 Duties of suppliers of dangerous goods

8.11 Containment, packaging and labelling of dangerous
goods

(1) A manufacturer of dangerous goods commits an offence if the
manufacturer:
(@ supplies dangerous goods; and
(b) is reckless with respect to whether the dangerous goods
will be used by employees at a workplace; and
(c) doesnot ensure that the dangerous goods:

(i) are contained, packaged and labelled in accordance
with the ADG Code; and

(ii) are labelled with any other information that is
necessary to protect the health and safety of
employees.

Penalty: 10 penalty units.
Note Chapter 3 of the ADG Code deals with containment, packaging and
labelling requirements.

(2) A person who is not a manufacturer of dangerous goods
commits an offence if the person:

(@ supplies dangerous goods; and
(b) is reckless with respect to whether the dangerous goods
will be used by employees at a workplace; and

(c) does not ensure that the dangerous goods are contained,
packaged and labelled in  accordance  with
subregulation (1).

Penalty: 10 penalty units.
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8.12

3

(4)

(5)

(D

Subregulation (2) does not apply to aretailer in relation to the
supply of packaged dangerous goods in a container provided
by the purchaser if the retailer ensures that, as far as
practicable, the container:

(@ is of a materia that will not react adversely with the
dangerous goods; and

(b) is constructed in a manner that will contain the dangerous
goods; and

(c) isnot damaged; and

(d) is clearly marked with the name of the dangerous goods;
and

(e) cannot be mistakenly identified as containing foodstuffs.

Strict liability applies to the physica eement in
subregulation (2) that the dangerous goods are contained,
packaged and |abelled in accordance with subregulation (1).

A person commits an offence if the person:

(@ fills, alows to be filled or causes to be filled with Class 2
dangerous goods a cylinder, disposable container or
aerosol container; and

(b) is reckless with respect to whether the dangerous goods
will be used by employees at a workplace; and

(c) does not ensure that the cylinder or container complies
with the ADG Code.

Penalty: 10 penalty units.

Note Paragraph 3.8.2 and Appendix 2 of the ADG Code deal with
containers and cylinders for Class 2 dangerous goods.

Material Safety Data Sheets

A supplier of dangerous goods commits an offence if the
supplier:

(@ supplies dangerous goods to an employer; and

(b) is reckless with respect to whether the dangerous goods
will be used by employees at a workplace; and
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(c) does not give a copy of the current MSDS for the
dangerous goods to the employer for the workplace:
(i) thefirst time the dangerous goods are supplied to the
employer; and
(i) at any later time, if the employer asks the supplier
for the current MSDS for the dangerous goods.

Penalty: 10 penalty units.

(2) This regulation does not apply in relation to the supply by a
retailer to a purchaser of packaged dangerous goods that are
consumer packages.

8.13 Additional information

(1) A person who receives dangerous goods from a supplier may
ask the supplier for information that is:
(@ relevant to the safe storage and handling of the dangerous
goods; and
(b) not contained in the MSDS for the dangerous goods.

(2) A supplier who receives a request under subregulation (1) must
give the information to the person, if the information that is
available to the supplier at the time the request is received:

(a) relatesto the storage and handling of the dangerous goods;
and

(b) isadditiona to the information contained in the MSDS for
the dangerous goods.

Penalty: 10 penalty units.

Subdivision 8.2.3 Duties of suppliers or installers of plant
or structures

8.14 Supply or installation of plant or structures

(1) A person who supplies or installs plant or a structure commits
an offence if the person:
(@) is reckless with respect to whether the plant or structure
will be used by employees at a workplace for the storage
or handling of dangerous goods, and
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(b) does not ensure that:

(i) the plant or structure is suitable for use, and able to
be used safely, with the dangerous goods; and

(if) the plant or structure conforms with the design for
that plant or structure; and

(itf) if the plant or a structure is designed to be operated
in afixed position — unintentional movement of the
plant or structureis prevented; and

(iv) the employer isgiven information:

(A)

(B)
(©

relating to the ingallation, testing,
commissioning, use, inspection,
maintenance, repair, decommissioning and
disposal of the plant or structure, to the
extent that this is necessary for the plant or
structure to be used for its intended purposes;
and

explaining how the plant or structure should
be operated and maintained; and

stating any conditions or specifications that
must be complied with to ensure the safety
and health of employees when the plant or
structure isin operation.

Penalty: 10 penalty units.

(2) A person who has supplied or instaled plant or a structure
commits an offence if the person:

(a) is reckless with respect to whether the plant or structure
will be used by employees at a workplace for the storage
or handling of dangerous goods; and

(b) does not ensure that, as far as practicable, the employer is
given any information that becomes available about the
plant or structure that is relevant to its use for that purpose.

Penalty: 10 penalty units.
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Division 8.3 Duties of employers

Subdivision 8.3.1 Hazard identification and risk

8.15

)

)

assessment

Note Part 6 applies to hazardous substances (within the meaning of that
Part). If goods that are dangerous goods are also a hazardous substance,
both Part 6 and this Part must be complied with in relation to the goods.

Hazard identification

An employer must ensure that any hazard associated with the
storage or handling of dangerous goods at the workplace is
identified, to the extent practicable having regard to the state of
knowledge of the hazard.

Penalty: 10 penalty units.

Without limiting subregulation (1), the employer must ensure
that, in identifying a hazard, the following are considered:

(@ the chemical and physical properties of the dangerous
goods, including physical state, viscosity, vapour pressure,
chemical energy, particle size, solubility, electrica
conductivity, reactivity, combustion products and
concentration;

(b) the chemical and physical reaction between the dangerous
goods and any things or substances with which the
dangerous goods may come into contact at the workplace;

(c) any manufacturing, transfer or transport process at the
workplace involving the dangerous goods, including:

(i) the temperatures and pressures to which the
dangerous goods are subjected; and
(it) physical processes (for example, separation, mixing
and absorption); and
(itf) changes of state and processes involving chemical
reaction;

(d) the structures, plant (including the characteristics of the
materials used in the plant), systems of work and activities
that are used in the storage or handling of the dangerous
goods at the workplace;
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8.16

©)

D

)

(e) the structures, plant (including the characteristics of the
materials used in the plant), systems of work and activities
that are not used in the storage or handling of the
dangerous goods at the workplace but that could interact
with the dangerous goods at the workplace;

(f) any information about the hazardous properties inherent in
the dangerous goods, including information in any MSDS
for the dangerous goods available to the employer;

(g) the kind and characteristics of incidents associated with
the dangerous goods, including incidents affecting the
structures or plant used to store or handle the dangerous
goods,

(h) thelocation of the dangerous goods at the workplace;

(i) the effects (if any) of environmental conditions (for
example vegetation, moisture, rain, wind, pollution,
flooding, lightning, heat and cold) on the dangerous
goods.

The employer must ensure that a record of each hazard
identified is kept.

Penalty: 10 penalty units.

Risk assessment

If a hazard associated with the storage or handling of
dangerous goods at the workplace is identified under
regulation 8.15, the employer must ensure that any risks
associated with the hazard are assessed.

Penalty: 10 penalty units.

Without limiting subregulation (1), the employer must ensure
that, when a risk is being assessed, the following are
considered:

(@ the matters mentioned in subregulation 8.15 (2);

(b) the consequences, within and outside the workplace, of
any incident that could occur because of the storage or
handling of the dangerous goods.
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(3) The employer must ensure that the assessment is reviewed:

(@ within 5 years after the assessment is carried out, and
afterwards at intervals of not more than 5 years; and

(b) as soon as practicable after any change in circumstances
such that the assessment is no longer valid.

Penalty: 10 penalty units.

(4) The employer must ensure that:
(@ arecord iskept of each assessment and review; and

(b) acopy of therecord is kept while the assessment is current
or being reviewed; and

(c) on request by Comcare, Comcare is given a copy of the
record.

Penalty: 10 penalty units.

(5) An offence against subregulation (4) is an offence of strict
liability.

Subdivision 8.3.2 Risk control

8.17 Control of risk
(1) An employer must ensure that any risk associated with the
storage or handling of dangerous goods at aworkplaceis:
(@ eiminated; or
(b) if it is not practicable to eliminate the risk — reduced as
far as practicable.

Penalty: 10 penalty units.
(2) Subject to subregulation (3), the employer must ensure that the
risk is eliminated or reduced by:

(@ eiminating the use of the dangerous goods; or

(b) using other dangerous goods that have a lower risk than
the original dangerous goods; or

(c) reducing, as far as practicable, the quantity of dangerous
goods that are stored or handled at the workplace.
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©)

(4)

©)

(6)

If it is not practicable to reduce the risk in accordance with
subregulation (2), the employer must ensure that appropriate
engineering controls and systems of work are used to reduce
therisk asfar as practicable.

The employer must ensure that:

(@ control measures and safe systems of work are
implemented, commissioned, supervised, inspected and
maintained at the workplace for the purpose of ensuring
that the employer retains control over the use of the
dangerous goods; and

(b) if any breaches of this Part occur:

(i) action is taken as soon as practicable to address the
breach; and

@ity if a risk results from the breach— the risk is
eliminated or, if this is not practicable, the risk is
reduced as far as practicable; and

(c) employees are provided with appropriate personal
protective clothing and equipment.

Penalty: 10 penalty units.

The employer must ensure that plant or a structure for the
storage or handling of dangerous goods is designed,
manufactured, installed, commissioned, operated, inspected,
tested, maintained, repaired and decommissioned to eliminate
any risks, or, if this is not practicable, to reduce any risks
associated with the use of the plant or structure as far as
practicable.

Penalty: 10 penalty units.

The employer must ensure that the plant (including the
characteristics of the materials used in the plant), structures,
activities, systems of work, substances or things that are not
used for storage or handling of dangerous goods at the
workplace do not affect the dangerous goods or the way in
which the dangerous goods are stored or handled so as to
increase any risks associated with the dangerous goods.

Penalty: 10 penalty units.
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8.18

(7) The employer must ensure that a risk mentioned in
subregulation (8) is:
(@ eiminated; or
(b) if it is not reasonably practicable to eliminate the risk —
reduced as far as practicable.

Penalty: 10 penalty units.

(8) Therisksare:

(@ arisk to aperson who is at or near a workplace under the
employer's control, and who is not an employee or
contractor of the employer, that results from the storage or
handling of dangerous goods at the workplace; and

(b) arisk to plant, structures, processes, activities and systems
of work used for storage or handling of dangerous goods
at a workplace under the employer’s control, that results
from an action of a person who is not an employee or
contractor of the employer and who has access to an area
where dangerous goods are stored or handled.

Physical separation of dangerous goods from
people, protected places and other property

An employer must ensure that any risk to:
(8 aperson at or near the workplace; or

(b) a protected place or any other property at or outside the
workplace;

resulting from a dangerous occurrence involving the storage or
handling of dangerous goods at the workplace is eliminated, or,
if this is not reasonably practicable, is reduced as far as
practicable by separating the dangerous goods from the person,
protected place or other property by distance or barriers, or
both.

Penalty: 10 penalty units.
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8.19

8.20

(D

)

Separation of dangerous goods from incompatible
substances

An employer must ensure that, as far as practicable, dangerous

goods are stored or handled at the workplace in such away as

to prevent them:

(@ interacting with goods that are not compatible with the
dangerous goods; or

(b) contaminating food, food packaging or persona use
products.

Penalty: 10 penalty units.

Keeping dangerous goods stable etc

An employer must ensure that, as far as practicable, dangerous

goods that are stored or handled at the workplace do not

accidentally become unstable, decompose or change in such a

way that:

(8 the dangerous goods create a different hazard from the
original hazard; or

(b) any risk associated with the dangerous goods is increased.
Penalty: 10 penalty units.

Without limiting subregulation (1):

(@ if the stability of the dangerous goods depends on the
maintenance of the proportions of the substances that
constitute the dangerous goods, including any ingredient
that stabilises the dangerous goods, the employer must
ensure that the proportions are maintained in accordance
with the manufacturer’ s specifications; and

(b) if a control temperature is specified for the dangerous
goods in the ADG Code, the employer must ensure that
the dangerous goods are kept at that temperature; and

(c) if acontrol temperature is not specified for the dangerous
goods in the ADG Code, the employer must ensure that
the dangerous goods are kept at, below or above a
temperature in accordance with the manufacturer's
specifications.
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(3) Subregulations (1) and (2) do not apply in relation to dangerous

goods that are about to be used in a manufacturing process.

8.21 Impact protection — structures and plant
An employer must ensure that a structure or plant used for
storage or handling dangerous goods at the workplace, and any
pipework or equipment attached to the structure or plant, are:
(@) appropriately located in the workplace; and
(b) if necessary, fixed to a stable foundation;
to prevent damage from movement of the structure or plant or
any attached pipework or equipment.
Penalty: 10 penalty units.
8.22 Impact protection — containers
An employer must ensure that, as far as reasonably practicable,
a container at the workplace in which dangerous goods are
stored, and any pipework or equipment attached to the
container, are protected from damage resulting from an activity
conducted at the workplace.
Penalty: 10 penalty units.
8.23 Spills and containment of dangerous goods
If aspill, leak or accidental release of dangerous goods occurs
at aworkplace, the employer must ensure that:
(&) the spill, leak or release is confined, as far as practicable,
within the workplace; and
(b) immediate action is taken to assess and control any risk
resulting from the spill, leak or release; and
(c) the dangerous goods are contained, cleaned up, disposed
of or otherwise made safe, as soon as practicable after the
spill, leak or release.
Penalty: 10 penalty units.
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8.24 Transfer of dangerous goods

An employer must ensure that any risk associated with the
transfer of dangerous goods to, from, or within, the workplace,
is eliminated, or, if thisis not practicable, is reduced as far as
practicable, having regard to the need to:

@
(b)
(©
(d)
(€)
(f)

avoid spillage or overflow; and

reduce static electricity; and

reduce vapour generation; and

ensure that transfer fittings are compatible; and
avoid sources of ignition; and

ensure that associated plant and equipment is free from
dangerous goods.

Penalty: 10 penalty units.

Note The expression free from dangerous goods is defined in
subregulation 8.04 (6).

8.25 Fire protection

(1) Anemployer must ensure that:

(@

(b)

the workplace is provided with fire protection and fire
fighting equipment that is designed and constructed for
use in relation to the kinds and quantities of dangerous
goods that are stored or handled at the workplace, and the
conditions under which the dangerous goods are stored
and handled at the workplace, having regard to:

(i) thefireload of the dangerous goods; and

(if) the compatibility of the dangerous goods with other
goods; and

(itf) things that may cause or exacerbate a fire involving
the dangerous goods, and

(iv) other workplaces, premises or a protected place near
the employer’s workplace; and

the fire protection and fire fighting equipment are
installed, tested and maintained in accordance with the
manufacturer’ s specifications.

Penalty: 10 penalty units.
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8.26

)

Example for subparagraph (1) (a) (iii)
Things that could cause or exacerbate a fire involving dangerous goods
include:

. environmental conditions such as vegetation, moisture, rain, wind,
pollution, flooding, lightning, heat and cold

. vehicles
. non-dangerous goods.

If the fire protection or fire fighting equipment becomes
ineffective, the employer must ensure that:

(@) any risk resulting from the loss of effective fire protection
or fire fighting equipment is assessed as soon as
practicable; and

(b) if necessary:

(i) aternative fire protection or fire fighting equipment
is provided to maintain an appropriate level of
protection; or

(if) action istaken to eiminate, asfar as practicable, any
risk associated with the storage or handling of
dangerous goods; or

(iii) action is taken, as soon as practicable, to ensure that
the fire protection or fire fighting equipment is
effective.

Penalty: 10 penalty units.

Emergency procedures

An employer must ensure that:

(8 aprocedure for dealing with any emergency that may arise
in connection with the storage or handling of dangerous
goods at the workplaceis:

(i) developed, implemented and maintained; and
(i) communicated to relevant persons at the workplace
who may be affected by, or who may respond to, an
emergency; and
(b) appropriate equipment is available:
(i) for usein dealing with an emergency; and
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(i) for containing and cleaning up incidents that it is
reasonabl e to foresee may occur in an emergency.

Penalty: 10 penalty units.

8.27 Emergency plans
(1) Thisregulation applies to an employer in relation to dangerous
goods stored or handled at a workplace of the employer if:

(@) the goods are of a Class mentioned in column 2 of an item
of Schedule 7, and their total quantity is more than the
manifest quantity mentioned in column 5 of that item; or

(b) the goods are explosives, and their total quantity is a
notifiable quantity under subregulation 8.44A (1).

(2) The employer must ensure that:
(@ an emergency plan for dealing with any emergency that
may arise in connection with the storage or handling of
dangerous goods at the workplaceis:

(i) developed, implemented and maintained; and

(i) communicated to employees at the workplace who
may be affected by, or who may respond to, an
emergency; and

(b) appropriate equipment is available:

(i) for usein dealing with an emergency; and

(i) for containing and cleaning up incidents that it is
reasonable to foresee may occur in an emergency;
and

(c) appropriate material, such as absorbents and neutralisers,
isavailable for usein dealing with an emergency.

Penalty: 10 penalty units.
(3) The employer must ensure that the emergency plan mentioned
in subregulation (2) is:

(@) communicated to persons at premises adjacent to the
workplace who may be affected by an emergency; and

(b) givento emergency services.

Penalty: 10 penalty units.
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(4) The employer must review the emergency plan:
(@ within 5 years after the plan is developed, and afterwards
at intervals of not more than 5 years; and
(b) if thereisachangein circumstances at the workplace.
Penalty: 10 penalty units.
Note Examples of when an emergency plan requires review can be found
in the Approved Code of Practice for the Storage and Handling of
Dangerous Goods asin force on 15 March 2007.
(5 In developing or reviewing the emergency plan, the employer
must:
(@ giveacopy of the plan to the emergency services, and
(b) if an emergency service provides written advice to the
employer about the plan — have regard to that written
advice.
Penalty: 10 penalty units.
8.28 Elimination of ignition sources in hazardous areas
An employer must ensure that:
(@) as far as practicable, there are no ignition sources in a
hazardous area at the workplace; or
(b) if it is not practicable to remove an ignition source from a
hazardous area, any risk resulting from the ignition source
Is controlled.
Penalty: 10 penalty units.
8.29 Safety equipment for controlling risks
If equipment is necessary for the control of arisk in relation to
the storage or handling of dangerous goods in a workplace, the
employer must ensure that the equipment is:
() availableto relevant persons; and
(b) maintained in accordance with the manufacturer’s
specifications.
Penalty: 10 penalty units.
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8.30

8.31

8.32

8.33

(D)

)

Control of hazardous atmosphere

An employer must ensure that any risk to a person’s health or
safety associated with any atmospheric conditions arising from
the storage or handling of dangerous goods is eliminated, or, if
thisis not practicable, reduced as far as practicable.

Penalty: 10 penalty units.

Provision of suitable lighting

An employer must ensure that sufficient and appropriate
lighting is provided at a workplace at which dangerous goods
are stored or handled.

Penalty: 10 penalty units.

The lighting must be such that relevant persons are able:
() tosafely enter, leave and move in, the workplace; and

(b) to work safely in an area of the workplace where
dangerous goods are stored or handled.

Visitor information and supervision

An employer must ensure that a visitor to the workplace who is
likely to be affected by the storage or handling of dangerous
goods at the workplace is given appropriate information and is
supervised appropriately.

Penalty: 10 penalty units.

Prevention of unauthorised access

An employer at a workplace at which dangerous goods are
stored or handled must ensure that, as far as practicable,
unauthorised access to the workplace is prevented.

Penalty: 10 penalty units.
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8.34

Disposal etc of plant, equipment and containers

If plant, pipework, equipment or a container at a workplace is
no longer intended to be used for the storage or handling of
dangerous goods, or is to be disposed of, the employer must
ensure that the plant, pipework, equipment or container is:

(@) asfar aspracticable, free from dangerous goods; or

(b) otherwise made safe.

Penalty: 10 penalty units.

Note The expression free from dangerous goods is defined in
subregulation 8.04 (6).

Subdivision 8.3.3 Provision of information

8.35

D

)

Provision of information for health and safety
procedures

An employer must ensure that information that is necessary for
the development and implementation of safety procedures for
the storage or handling of dangerous goods at the workplaceis:

(@) obtained; and
(b) communicated and made available to relevant persons at
the workplace.

Penalty: 10 penalty units.

Note Under subsection 16 (1) of the Act, an employer must take all
reasonably practicable steps to protect the health and safety at work of the
employer’s employees. Under paragraph 16 (2) (€) of the Act, an employer
breaches subsection 16 (1) of the Act if the employer fails to take all
reasonably practicable steps to provide to the employees, in appropriate
languages, the information, instruction, training and supervision necessary
to enable them to perform their work in a manner that is safe and without
risk to their health.

If the information is communicated in the form of safety signs
that warn arelevant person about a hazard or about the relevant
person’s responsibilities, the employer must ensure that the
signs are displayed in a prominent position as close as
practicable to the hazard.

Penalty: 10 penalty units.

206

Occupational Health and Safety (Safety Standards)
Regulations 1994

Federal Register of Legislative Instruments F2007C00166



Storage and handling of dangerous goods Part 8
Duties of employers Division 8.3

Regulation 8.36

8.36

3

D

)

©)

If safety procedures for the storage or handling of dangerous
goods are developed and implemented, the employer must
ensure that the procedures are maintained.

Material Safety Data Sheets

Subject to subregulation (3), if dangerous goods are supplied to
aworkplace for storage or handling, the employer must ensure
that an MSDS for the dangerous goods:

() isobtained:
(i) before, or at the time of, the first supply of
dangerous goods of that kind to the workplace; or
(if) if itisnot possible to obtain the MSDS at, or before,
that time— as soon as practicable after the
dangerous goods are supplied; and
(b) is accessible to al employees, emergency services
employees and visitors to the workplace; and
(c) is not changed (other than, in the case of an MSDS
provided by an overseas supplier, by being re-formatted).

Penalty: 10 penalty units.

Subject to subregulation (3), if an employee whose duties
involve storing or handling dangerous goods asks for an MSDS
for the dangerous goods, the employer must ensure that the
MSDS s given to the employee.

Penalty: 10 penalty units.
The employer is not required to comply with subregulations (1)

and (2) in relation to dangerous goodsif:

(8 the dangerous goods are stored or handled as dangerous
goodsin transit; or

(b) the employer is a retailer, and the dangerous goods are
supplied as packaged dangerous goods in the form of a
consumer package that:

(i) isintended for supply for use at another workplace;
and

(it) is not intended to be opened at the workplace, other
than for taking a sample or tinting paint.
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8.37

(4)

However, an employer must ensure that information about the
health and safety aspects of dangerous goods to which
subregulation (3) applies is available and accessible to any
employee whose duties involve storing or handling the
dangerous goods.

Penalty: 10 penalty units.

Availability of risk assessment records

If an assessment or review in relation to a risk associated with
any hazard identified with the storage or handling of dangerous
goods at a workplace has been prepared under regulation 8.16,
the employer must ensure that a copy of the record, or the most
recent assessment, is readily available:

(@) to any employee who is likely to be exposed to the risk
associated with the dangerous goods; and

(b) to each health and safety representative at the workplace.
Penalty: 10 penalty units.

8.38 Information for operators of plant and structures

An employer must ensure that a person who operates, has

access to, maintains, repairs, inspects, or tests plant or a

structure that is used for the storage or handling of dangerous

goods is given information about the plant or structure that is
necessary for the person to carry out his or her duties safely.

Penalty: 10 penalty units.

8.39 Register of manifest quantities and site plan
(1) Thisregulation appliesto an employer if:

(@) dangerous goods or combustible liquids of a kind
mentioned in column 2 of an item of Schedule 7 are stored
or handled at the workplace; and

(b) the total quantity of any of the dangerous goods or
combustible liquids is more than the manifest quantity
mentioned in column 5 of that item.
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(2) The employer must ensure that:

(@

(b)
(©)
(d)

aregister (the register of manifest quantities) complying
with subregulation (3) is prepared in relation to the
dangerous goods or combustible liquids; and

the register is located, within the workplace, in a place
decided in consultation with emergency services; and

the register is readily accessible to Comcare or to
emergency services; and

within 7 days of any significant change in any of the
information mentioned in subregulation (3), (5) or (6) —
the register isrevised to take account of the change.

Penalty: 10 penalty units.

(3) For paragraph (2) (a), the register of manifest quantities must
include the following:

@
(b)
(©

(d)

(€)

(f)

the date when the register was prepared;
the employer’s name and the address of the workplace;
contact details for 2 people who may be contacted if there
is an emergency;
the location and kind of storage of:
(i) dangerous goods; and
(i) combustible liquids stored with fire risk dangerous
goods, if the combustible liquids are:
(A) inbulk; or
(B) packaged combustible liquids in a total

guantity of more than 1 000 kg or 1000 L in
astorage area; and
(iii) C1 combustible liquids stored or handled in isolation
from dangerous goods,

the Class and, if appropriate, packing group of the
dangerous goods and combustible liquids stored or
handled at the workplace;

for bulk containers— the number and capacity of each
container stored or handled at the workplace;
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(4)

©)

(9)

(h)

(i)

for each Class of dangerous goods and combustible liquids
stored or handled at the workplace in packages and
containers.

(i) the current total quantity of those dangerous goods
and combustible liquids; or

(i) the maximum and average quantities of those
dangerous goods and combustible liquids;

for dangerous goods of Class 2.3, dangerous goods of
packing group I, and dangerous goods in bulk (other than
dangerous goods stored or handled at the workplace in
intermediate bulk containers) — the proper shipping
name, or the product name and UN number, for the
dangerous goods;

a dte plan of the workplace complying with
subregulations (5) and (6).

For dangerous goods in transit, the information mentioned in
paragraphs (3) (e), (f), (g) and (h) may be provided in the form
of dangerous goods shipping documents that comply with the
ADG Code.

Note Chapter 11 of the ADG Code deals with dangerous goods shipping
documents.

For paragraph (3) (i), the site plan of the workplace must
indicate the location at the workplace of the following:

(@
(b)
(©)

(d)
(€)

(f)

essential services, including fire services and isolation
points for fuel and power;

the register of manifest quantities prepared under
subregulation (2);
the main entrance and other entry points;
each Class of dangerous goods;
combustible liquids stored and handled with fire risk
dangerous goods, if the combustible liquids are:

(i) inbulk; or

(i) packaged combustible liquids in a total quantity of

more than 1 000 kg or 1 000 L in a storage area;

C1 combustible liquids stored and handled in isolation
from dangerous goods,
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(g) dangerous goodsin transit (if any);
(h) each storage area, and how each storage areais identified;
(1) manufacturing and process aress;
() drains.
(6) For paragraph (3) (i), the site plan of the workplace must

include a description of the nature of any adjoining or adjacent
sites or workplaces.

8.40 Investigating and recording of dangerous
occurrences

(1) An employer must ensure that a system for investigating and
recording dangerous occurrencesis.
() established and maintained; and

(b) communicated to persons likely to be affected by such
occurrences.

(2) The employer must ensure that, if an occurrence that is a
dangerous occurrence occurs:

(@) theoccurrenceisinvestigated; and
(b) theoccurrenceis reported to each person:

(i) who is responsible for taking corrective action in
relation to the occurrence; and

(i) who was affected by the occurrence; and

(c) arecord of the occurrence is made and is kept for the life
of the workplace; and

(d) therecordis made available, on request, to Comcare.

(3 The employer must ensure that, if a dangerous occurrence
occurs and corrective action is necessary:

(&) actionistaken immediately after the occurrence:
(i) toassessand control any risk; and
(i) to make the workplace safe as far as practicable; and

(b) only persons essential to carrying out the corrective action
are present; and
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(c) the health and safety of each person who carries out the
corrective action is protected as far as practicable.
Note 1l Reporting of dangerous occurrences must be done in accordance

with section 68 of the Act and Part 5 of the Occupational Health and Safety
(Commonwealth Employment) Regulations 1991.

Note 2 For the meaning of dangerous occurrence, see subsection 5 (1) of
the Act and regulation 3 of the Occupational Health and Safety
(Commonwealth Employment) Regulations 1991.

Subdivision 8.3.4 Notification of storage and handling of
dangerous goods other than explosives

8.41 Employers other than defence employing authority

(1) Thisregulation applies to an employer, other than the defence
employing authority, if:
(8 dangerous goods of a kind mentioned in column 2 of an
item of Schedule 7 are stored or handled at the workplace;
and

(b) the total quantity of any of the dangerous goods is more
than the manifest quantity mentioned in column 5 of that
item.

(2) The employer must ensure that:

(@ if, on 1 May 2006, manifest quantities of dangerous goods
are stored or handled at the workplace, the Commission is
notified, before 1 August 2006, of the following matters:

(i) the name of the employer who owns or operates the
workplace where the dangerous goods are stored or
handled;

(i) the name and title of a contact person for the
workplace;

(iii) details of each Class of dangerous goods stored or
handled at the workplace that exceeds the manifest
guantity for that Class of dangerous goods;

(iv) the maximum quantities of the dangerous goods
stored or handled at the workplace;

(v) the location of the dangerous goods at the
workplace; and
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(b)

(©)

(d)

if, after 1 May 2006, dangerous goods are to be stored or
handled at the workplace, the Commission is notified,
before the dangerous goods are stored or handled at the
workplace, of the following matters:

(i)

(ii)

(iii)

(iv)
(v)

the name of the employer who owns or operates the
workplace where the dangerous goods are to be
stored or handled;

the name and title of a contact person for the
workplace;

details of each Class of dangerous goods to be stored
or handled at the workplace that exceeds the
manifest quantity for that Class of dangerous goods,

the maximum quantities of the dangerous goods to
be stored or handled at the workplace;

the proposed location of the dangerous goods at the
workplace; and

The Commission is further notified:

(i)

(ii)

(iii)
(iv)

at the end of each period of 2 years after the first
notice is given under paragraph (a) or (b) of the
matters mentioned in that paragraph; and

if there is a significant increase or decrease in the
manifest quantity of dangerous goods at the
workplace — before, or as soon as practicable after,
the change in the manifest quantity of the dangerous
goods; and

if there is a change in the name or title of the contact
person for the workplace; and

if manifest quantities of dangerous goods are no
longer stored or handled at the workplace; and

any information relevant to the storage or handling of
dangerous goods requested by the Commission is provided
to Comcare.

Penalty: 10 penalty units.
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8.42

8.43

Defence employing authority
(1) Thisregulation appliesto the defence employing authority if:

(@

(b)

dangerous goods of a kind mentioned in column 2 of an
item of Schedule 7 are stored or handled at a workplace
controlled by the Australian Defence Organisation; and

the total quantity of any of the dangerous goods is more
than the manifest quantity mentioned in column 5 of that
item.

(2) If, on 1 May 2006, manifest quantities of dangerous goods are
stored or handled at a workplace controlled by the Australian
Defence Organisation, the defence employing authority must
ensure that, before 1 August 2006, the Commission is given a
notice that includes the following matters:

©)

(@
(b)
(©)

contact details of the person to be contacted for any
inquiriesin relation to the dangerous goods;

the number of sites where manifest quantities of dangerous
goods are stored or handled;

a summary of the safety arrangements developed by the
Australian Defence Organisation to ensure the safe storage
and handling of manifest quantities of the dangerous
goods at the workplace.

Penalty: 10 penalty units.

The defence employing agency must ensure that the
Commission is given a further notice, including the matters
mentioned in subregulation (2), at the end of each period of 12
months after the first notice is given under subregulation (2).

Penalty: 10 penalty units.

Form of notices

A notice under this Subdivision must be:

(@
(b)

in writing; and
in aform approved by the Commission.
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8.44 Comcare to acknowledge receipt of notice

The Commission must acknowledge receipt of a notice under
this Subdivision within 3 months after receiving the notice.

Subdivision 8.3.4A Notification of storage and handling of
explosives

8.44A Commission notification

(1) Thisregulation appliesin relation to a volume of explosives, of
which the net explosive quantity (that is, the quantity exclusive
of non-explosive components) is greater than 2 kilograms (a
notifiable quantity).

(2) Anemployer must ensure that:

(@ if, at the commencement of this regulation, a notifiable
guantity of explosives is stored or handled at a workplace
of the employer, the Commission is notified, within
3 months, of the following information:

(i) the name of the employer;

(i) the name and title of a contact person for the
workplace;

(iii) details of each subclass of explosives stored or
handled at the workplace;

(iv) details of each kind of licence held by the employer
under a State or Territory law that relates to storage
or handling of explosives;

(v) the maximum quantities of explosives stored or
handled at the workplace; and

(b) if, after 3 months following the commencement of this
regulation, a notifiable quantity of explosives is to be
stored or handled at the workplace, the Commission is
notified, before the storage or handling occurs, of the
following information:

(i) the name of the employer;

(i) the name and title of a contact person for the
workplace;
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8.44B

(©)

(d)

(iii)
(iv)

(v)

details of each subclass of explosives to be stored or
handled at the workplace;

details of each kind of licence held by the employer
under a State or Territory law that relates to storage
or handling of explosives;

the maximum quantities of explosives to be stored or
handled at the workplace; and

the Commission is notified:

(i)

(ii)

(iii)

(iv)
v)

a intervals of 2 years after notice is given under
paragraph (a) or (b) — of the information mentioned
in that paragraph, current at the date of the notice;
and

if there is a significant increase or decrease in the
maximum quantities of explosives stored or handled
at the workplace; and

if there is a change to alicence held by the employer
under a State or Territory law that relates to storage
or handling of explosives; and

if there is a change of contact person for the
workplace; and

if explosives are no longer stored or handled at the
workplace; and

any information relevant to the storage or handling of
explosives that is requested by the Commission is
provided to the Commission.

(3) For subparagraph (2) (b) (iii):

subclass, in relation to explosives, has the same meaning as it
has in the Australian Explosives Code, 2nd Edition, published
by the Department of Transport and Regional Services in
March 2000.

Form of notices

A notice under this Subdivision must be:
inwriting; and
in aform approved by the Commission.

@
(b)
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8.44C Commission to acknowledge receipt of notice

The Commission must acknowledge receipt of a notice under
this Subdivision within 3 months after receiving the notice.

Subdivision 8.3.5 Marking and identification of containers

8.45 Marking and identification of containers —
dangerous goods received by employer
(1) Anemployer commits an offenceif:
(@) the employer receives dangerous goods; and

(b) the marking for the container in which the dangerous
goods are supplied does not comply with the ADG Code;
and

(c) the employer is reckless with respect to whether the
marking for the container complies with the ADG Code;
and

(d) theemployer:
(i) accepts the dangerous goods; and

(i) does not ensure that the container is marked in
accordance with the ADG Code.

Penalty: 10 penalty units.
(2) Strict liability applies to the physical element that the container

is marked in accordance with the ADG Code.
Note Chapter 7 of the ADG Code deals with marking of packages.

8.46 Marking and identification of containers at the
workplace

(1) Anemployer must ensure that:

(@ a container at the workplace that is marked for use for
particular dangerous goods is used only for those
dangerous goods; and
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(b) the marking on a container of dangerous goods is
maintained while the dangerous goods are at the
workplace.

Penalty: 10 penalty units.

(2) Strict liability applies to the physica element that the
dangerous goods are marked in accordance with this
regulation.

8.47 Containers for short-term storage of dangerous
goods not required to be marked

Despite regulations 8.45 and 8.46, an employer is not required
to mark a container into which dangerous goods are to be
transferred if:

(@) the dangerous goods are to be used immediately after the
dangerous goods are transferred into the container; and

(b) the container is to be made free from dangerous goods
immediately after the dangerous goods have been used.

Penalty: 10 penalty units.

Note The expression free from dangerous goods is defined in
subregulation 8.04 (6).

Subdivision 8.3.6 Placards — bulk dangerous goods and
HAZCHEM

8.48 Placarding of bulk dangerous goods received by
employer
(1) Anemployer commits an offence if:
(@ the employer receives bulk dangerous goods; and

(b) the placard for the dangerous goods does not comply with
the ADG Code; and

(c) the employer is reckless with respect to whether the
placard for the dangerous goods does not comply with the
ADG Code; and

(d) theemployer:

(i) accepts the dangerous goods; and
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8.49

(2)

(1)

)

©)

(4)

(i) does not ensure that the dangerous goods are
placarded in accordance with the ADG Code.

Penalty: 10 penalty units.

Strict liability applies to the physical element that the bulk
dangerous goods are placarded in accordance with the ADG
Code.

Note Chapter 7 of the ADG Code deals with placarding of dangerous
goods.

Bulk dangerous goods placard — dangerous goods
stored in bulk

An employer for a workplace where dangerous goods are
stored in bulk must ensure that a bulk dangerous goods placard
(being a placard that complies with item 1 of Schedule 8) is
displayed in a prominent location on, or as close as practicable
to, the bulk storage.

Penalty: 10 penalty units.

An employer for aworkplace where C1 combustible liquids are
stored in bulk must ensure that a C1 combustible liquids
placard (being a placard that complies with item 2 of
Schedule 8) is displayed in a prominent location on, or as close
as practicable to, the bulk storage.

Penalty: 10 penalty units.

An offence against subregulation (1) or (2) is an offence of
strict liability.
This regulation does not apply in relation to:

(@ dangerous goodsin bulk in an intermediate bulk container
or in abulk container intended for transport; or

(b) C1 combustible liquidsthat are:
(i) inaquantity of not more than 10 000 L; and
(ii) isolated from other dangerous goods; or

(c) Class 2.1 or Class 3 dangerous goods or C1 combustible
liquids that are stored in an underground tank at a service
station.
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8.50 HAZCHEM outer warning placards — quantity of
dangerous goods or combustible liquids exceeds
placarding quantity

(1) Thisregulation appliesto an employer if:
(@) dangerous goods mentioned in column 2 of an item of
Schedule 7 are stored or handled at the workplace; and

(b) the total quantity of the dangerous goods is more than the
placarding quantity mentioned in column 4 of that item.

(2) The employer must ensure that a HAZCHEM outer warning
placard (being a placard that complies with item 4 of
Schedule 8) is positioned at each entrance to the workplace
through which emergency services could, in an emergency,
gain entry to the workplace.

Penalty: 10 penalty units.

(3 An offence against subregulation (2) is an offence of strict
liability.

Subdivision 8.3.7 Other placards — quantity of packaged
dangerous goods or combustible liquids
exceeds placarding quantity

8.51 Application
(1) This Subdivision appliesto an employer if:

(@ packaged dangerous goods mentioned in an item of
Schedule 7 are stored or handled at the workplace; and

(b) the total quantity of the packaged dangerous goods is
greater than the placarding quantity mentioned in
column 4 of the item.

(2) This Subdivision does not apply to liquefied petroleum gas
stored in cylinders outside a building if the cylinders are
connected by piping to gas-consuming appliances inside the
building.
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8.52

Placards — general
(1) The employer must ensure that a placard in accordance with
thisregulation is displayed at the workplace.

Penalty: 10 penalty units.

(2) An offence against subregulation (1) is an offence of strict
liability.
3 If:

(8 packaged dangerous goods of a Class or Subclass
mentioned in any of items 1 to 20 of Schedule 7 are stored
or handled at the workplace; and

(b) the total quantity of the dangerous goods is greater than
the placarding quantity mentioned in column4 of that
item;

the placard must display a Class label for that Class of

dangerous goods.

4) If:

(@ there is more than 1 Class of dangerous goods in the
packaged dangerous goods; and

(b) 2 or more Classes of dangerous goods in the packaged
dangerous goods have the same Subsidiary Risk; and

(c) the total quantity of dangerous goods that have the same
Subsidiary Risk is greater than 1 000 kg or L;

the placard must display a Class label for each Class of

dangerous goods of that Subsidiary Risk.

5) If:

(@ packaged dangerous goods of a Class or Subclass
mentioned in item 21 or 22 of Schedule7 are stored or
handled at the workplace; and

(b) the total quantity of the dangerous goods is greater than
the placarding quantity mentioned in column 4 of the item;

the placard must display a Class label for each Class of
dangerous goods the quantity of which is greater than half of
the placarding quantity mentioned in Schedule 7 for that Class.
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(6)

(7)

8.53
L)

)

8.54
D

The placard must display a Class 3 Class label if:

(@) dangerous goods mentioned in item 24 of Schedule 7 are
stored or handled at the workplace; and

(b) the total quantity of the dangerous goods is greater than

the placarding quantity mentioned in column 4 of that
item.
The placard must display a mixed Class label if:

(@ mixed Classes of dangerous goods mentioned in item 21
or 22 of Schedule 7 are stored or handled at the
workplace; and

(b) thetotal quantity of the mixed Classes of dangerous goods

is greater than the placarding quantity mentioned in the
applicable item; and

(c) a Class label for the dangerous goods is not otherwise
required under this regulation.

Placard for goods too dangerous to be transported

The employer must ensure that a placard for goods too

dangerous to be transported (being a placard that complies with

item 5 of Schedule 8) is displayed at the workplace if:

(@ dangerous goods mentioned in column 2 of item 23 of
Schedule 7 are stored or handled at the workplace; and

(b) the total quantity of the dangerous goods is more than the
placarding quantity mentioned in column 4 of that item.

Penalty: 10 penalty units.

An offence against subregulation (1) is an offence of strict
liability.

Placard for C1 combustible liquids

The employer must ensure that a C1 combustible liquids
placard (being a placard that complies with item 2 of
Schedule 8) is displayed at the workplace if:

(@ C1 combustible liquids of a Class mentioned in column 2
of item 25, 26 or 27 of Schedule 7 are stored or handled at
the workplace in isolation from dangerous goods; and
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(b) the total quantity of the packaged C1 combustible liquids
iIs more than the placarding quantity mentioned in
column 4 of the applicable item.

Penalty: 10 penalty units.

(2) An offence against subregulation (1) is an offence of strict
liability.

8.55 Location of placards

(1) The employer must ensure that a placard required in relation to
dangerous goods and combustible liquids under this
Subdivision is displayed:

() asclose as practicable to the main entrance to the building
in which the dangerous goods or combustible liquids are
stored; and

(b) as close as practicable to each outside storage area at the
workplace where the dangerous goods or combustible
liquids are stored or handled; and

(c) either:
(i) as close as practicable to the dangerous goods or
combustible liquids; or

(i) as close as practicable to each entrance to the
workplace.

(2) The employer must ensure that the placard is clearly visible
from each normal approach to the workplace.

Subdivision 8.3.8  Accuracy of placards

8.56 Accuracy of placards

An employer must ensure that a placard required under
Subdivision 8.3.6 or 8.3.7 for dangerous goods stored or
handled at the workplaceis:

(@) accurate; and

(b) revised as soon as practicable if there is a change to the
Class or quantity of the dangerous goods.

Penalty: 10 penalty units.
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Subdivision 8.3.9 Employers’ duties to employees

8.57

8.58

(1)

Consultation

An employer must consult an employee who is likely to be
affected by the storage or handling of dangerous goods at the
workplace about the following matters:

(@ induction;

(b) training;

(c) provision of information;
(d) supervision;

(e) hazard identification;

(f) risk assessment;

(g) risk contral;

(h) any proposed changes in relation to the storage or
handling of dangerous goods at the workplace that are
likely to affect the safety or health of the employee.

Penalty: 10 penalty units.

Induction, training and supervision

An employer must ensure that an employee whose duties

involve the storage or handling of dangerous goods at the

workplace (including an employee whose duties involve the

use of plant or a structure used for the storage or handling of

dangerous goods) is given induction, information, training and

supervision that:

(@ isinalanguage that is appropriate for the employee; and

(b) isappropriate for each risk associated with the employee’s
duties; and

(c) includesinstruction relating to the following matters:

(i) the nature of the hazards and properties of the
dangerous goods,

(i) the processes for identifying, assessing and
controlling each risk associated with the employee's
duties;

(iii) the use and maintenance of measures for the control
of each risk;

224

Occupational Health and Safety (Safety Standards)
Regulations 1994

Federal Register of Legislative Instruments F2007C00166



Storage and handling of dangerous goods Part 8
Duties of employers Division 8.3

Regulation 8.59

(iv) safety systems (if any) and the systems of work that
relate to the storage and handling of the dangerous
goods,

(v) the safe management of, and safe conduct in, the
workplace;

(vi) the effective operation of the emergency plans for
the workplace;

(vii) the equipment that may be required for use in an
emergency;

(viii) the proper use, fitting and maintenance of personal
protection equipment.

Penalty: 10 penalty units.

(2) The employer must ensure that a record of the induction and
training activitiesis made and is kept for at least 5 years.

Penalty: 10 penalty units.

(3) An offence against subregulation (2) is an offence of strict
liability.

Subdivision 8.3.10 Miscellaneous

8.59 Register of and information about dangerous
goods — all employers

(1) An employer must ensure that a register is kept and
maintained:
(@) listing each of the dangerous goods stored or handled at
the workplace; and

(b) including the MSDS for each of the dangerous goods
stored or handled at the workplace for which this Part
requires an MSDS; and

() insuchaway that it isreadily accessible to an employee.
Note Regulations 8.10 and 8.12 require an MSDS for dangerous goods.

Penalty: 10 penalty units.
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8.60

)

3

(4)

(1)

)

Subregulation (1) does not apply in relation to:

(@) dangerous goods contained in a package of a size that,
under the ADG Code, does not have to be marked; or

(b) dangerous goods in transit.

Note Chapter 7 of the ADG Code deals with packages of a size that do not
have to be marked.

An employer must ensure that information about the health and
safety aspects of dangerous goods in transit is readily
accessible to an employee.

Penalty: 10 penalty units.

Strict liability applies to the physica eement in
paragraph (1) (b) that the MSDS is required under this Part.

Registers of information — defence employing
authority

The defence employing authority must ensure that a register of

the following information is kept and maintained in relation to

a pipeline owned or operated by the Australian Defence

Organisation:

(&) thelocation and specifications of the pipeline;

(b) details of each Class of dangerous goods to be transferred
through the pipeline;

(c) the maximum quantities of the dangerous goods to be
transferred through the pipeline each calendar year.

Penalty: 10 penalty units.

The defence employing authority must ensure that a register of

the following information is kept and maintained in relation to

dangerous goods of which manifest quantities are stored or

handled at a workplace controlled by the Australian Defence

Organisation:

(@) details of each Class of dangerous goods stored or handled
at the workplace that exceeds the manifest quantity for
that Class of dangerous goods;

(b) the maximum quantities of the dangerous goods stored or
handled at the workplace;
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(c) thelocation of the workplace.
Penalty: 10 penalty units.

(3) If requested by Comcare, the defence employing authority
must alow an investigator access to a register maintained
under this regulation if the investigator has a security clearance
at the level considered appropriate by the defence employing
authority.

Penalty: 10 penalty units.

(4) Inthisregulation:

security clearance means a clearance that enables a person to
have access to secure information.

8.61 Confidentiality of information

(1) The Commission and Comcare must protect the confidentiality
of information given to the Commission or Comcare by an
employer in control of manifest quantities of dangerous goods
if the Commission or Comcare is satisfied that:

(@) protecting the confidentiality of the information will not
compromise the safety of any person, property or the built
or natural environment; or

(b) theinformation is national security information.

(2) Insubregulation (1):

national security information means information affecting the
defence, security, international relations or law enforcement
interests of Australia.

Division 8.4 Duties in relation to pipelines

8.62 Duty of employer who builds, owns or operates a
pipeline

(1) This regulation applies to an employer who builds, owns or
operates a pipeline.
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(2) The employer must ensure that:

(@ the pipeline is designed, manufactured, installed,
commissioned, operated, maintained and decommissioned
so that arisk associated with the pipeline:

(i) iseliminated; or
(if) if it isnot practicable to eliminate the risk, therisk is
reduced as far as practicable; and

(b) as far as practicable, activities, structures, equipment or
substances that do not form part of the pipeline do not
affect the dangerous goods or the pipeline in a manner that
increases risk; and

(c) controls are put in place to reduce, as far as practicable, a
risk to or from the pipeline and its contents:

(i) at aworkplace associated with the pipeline; and
(ii) at an area associated with the pipeline to which the
public have access; and

(d) controls are put in place to ensure that, as far as
practicable:

(i) unintentional movement of the pipeline is prevented;
and
(if) the pipeline is sound and is fit for the purpose for
which it is designed; and
(ili) emergency shutdown devices are fitted to the
pipeline; and
(iv) any maintenance work carried out on the pipeline

does not contribute to or cause a dangerous
occurrence.

8.63 Notification in relation to pipelines — employers
other than defence employing authority

(1) Thisregulation applies to an employer, other than the defence
employing authority, who operates, or who will operate, a
pipeline.

(2) The employer must ensure that:

(@ if, on 1 May 2006, the employer is operating a pipeline —
the Commission is notified, before 1 August 2006, of the
following matters:
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(b)

(©)

(d)

(€)

(f)

(i) the name of the employer who owns or operates the
pipeling;
(i) the name and title of a contact person for the
pipeling;
(iii) the specifications and location of the pipeling;
(iv) details of each Class of dangerous goods being
transferred through the pipeline;

(v) the maximum quantities of dangerous goods being
transferred through the pipeline each calendar year;

(vi) whether current procedures for  operating,
maintaining, renewing and relaying the pipeline are
in place;

(vii) whether current procedures for responding to an
emergency relating to the pipeline are in place; and

if the employer intends to begin operating a pipeline after

1 May 2006 — the Commission is notified, before the date

on which the employer intends to begin operating the

pipeline, of the details mentioned in paragraph (a); and

if the employer intends to make a change to a matter

mentioned in subparagraphs (a) (i) to (v)— the

Commission is notified of the change before the change is

made; and

the Commission is further notified at the end of each
period of 2years after the first notice is given under
paragraph (a) or (b) of the matters mentioned in paragraph
(a); and

if the employer intends to remove, decommission, close or
abandon all or part of the pipeline— the Commission is
notified of the intended removal, decommissioning,
closure or abandonment; and

any information relevant to the storage or handling of
dangerous goods requested by the Commission is provided
to the Commission.

Penalty: 10 penalty units.
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8.64

8.65

8.66

)

()

©)

Notification in relation to pipelines — defence
employing authority

This regulation applies if the Australian Defence Organisation
builds, owns or operates a pipeline.

If, on 1 May 2006, the Australian Defence Organisation owns

or is operating a pipeline through which dangerous goods are

transferred, the defence employing authority must ensure that

before 1 August 2006, the Commission is given a notice that

includes the following matters:

(@) contact details of the person to be contacted for any
inquiriesin relation to the pipeling;

(b) the number of pipelines owned or operated by the
Australian Defence Organisation through which dangerous
goods are transferred;

(c) asummary of the safety arrangements developed by the
Australian Defence Organisation to ensure the safe
transfer of dangerous goods through the pipeline.

Penalty: 10 penalty units.

The defence employing agency must ensure that the
Commission is given a further notice, including the matters
mentioned in subregulation (2), at the end of each period of 12
months after the first notice is given under subregulation (2).

Penalty: 10 penalty units.

Form of notices

A notice under this Division must be:
(& inwriting; and
(b) inaform approved by the Commission.

Comcare to acknowledge receipt of notice

The Commission must acknowledge receipt of a notice under
this Division within 3 months after receiving the notice.
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Division 8.5 Duties of employees

8.67

Duties of employees

If an employee or contractor becomes aware of a matter that
may affect the employer’ s ability to comply with this Part, the -
employee or contractor must report the matter to the employer
as soon as practicable after becoming aware of the matter.

Penalty: 10 penalty units.
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Preliminary

Object of Part 9

The object of this Part is to prevent the occurrence of maor
accidents at a facility that is a maor hazard facility or a
potential major hazard facility and, if a mgor accident occurs,
to minimise its effect:

(& by requiring an employer in control of a potential major
hazard facility to notify the facility to the Commission in
accordance with regulation 9.06; and

(b) by requiring an employer in control of a maor hazard
facility to:

()
(i)
(iii)
(iv)
(v)

(vi)

hold a licence to operate the major hazard facility, or
a certificate of compliance in relation to the major
hazard facility, in accordance with Division 9.3; and

identify, assess and control all hazards at the magjor
hazard facility; and

implement measures to reduce the likelihood and
effects of amaor accident; and

give information to the Commission, a relevant
person, and an at-risk community; and

investigate all major accidents at the facility, and
report them to the Commission in accordance with
Subdivision A of Division 9.4; and

record the analysis of, and the lessons learnt from,
the occurrence of a major accident, and to discuss
that analysis and those lessons with employees,
contractors and health and safety representatives.

Application of Part 9

This Part applies to amajor hazard facility, or a potential major
hazard facility, of which an employer isin control.
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9.03

Definitions for Part 9

In this Part:

aggregate threshold quantity, in relation to 2 or more materials
specified in Part 2 of Schedule 9, is the sum of the threshold
quantity for each material.

approved assessor means a person, an organisation, or a
statutory authority approved by the Commission under
Division 9.6 to assess the safety report of a major hazard
facility.

AS/INZS 2243.3:2002 means Australian Standard AS/NZS
2243.3:2002: Safety in Laboratories: Microbiological aspects
and containment facilities, published on 9 January 2002, as
amended by ASNZS 2243.3:2002/Amdt 1:2003 (published on
29 April 2003).

at-risk community means a community that is at risk of being
directly affected by a magjor accident at a major hazard facility
or apotential major hazard facility.

bridging licence means a licence that is taken to have been
issued under regulation 9.30.

certificate of compliance means a certificate issued under
paragraph 9.25 (5) (a).
dangerous goods has the same meaning as in
subregulation 8.04 (3).

health and safety representative has the same meaning as in
section 25 of the Act.

identified major hazard facility means afacility:

(@ that is licensed, before the commencement of this Part,
under an identified State or Territory law; and

(b) the classification of which has not been revoked, by the
Commission, under subparagraph 9.11 (1) (b) (i).

identified State or Territory law means the Occupational

Health and Safety (Major Hazard Facilities) Regulations
2000 of Victoria.

in control, in relation to an employer and a facility, means
having responsibility for the day to day operations of the
facility.
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major accident, in relation to a maor hazard facility or a
potential major hazard facility, means a sudden occurrence at
the facility causing serious danger or harm to:

(@) arelevant person; or

(b) an at-risk community; or

(c) property; or

(d) theenvironment;

whether the danger or harm occurs immediately or at a later
time.

Examples

1 A magor emission of dangerous goods or hazardous substances from the

facility.

2 A lossof containment of dangerous goods or a hazardous substance.

3 Afireor explosion.

4 A release of energy.

major hazard facility means:

(@ a facility classified as a maor hazard facility by the
Commission under subparagraph 9.07 (1) (b) (i); or

(b) anidentified major hazard facility.

modification, in relation to a facility, means any of the

following changes to the facility that significantly alters the

risks associated with the facility:

(@) a change to plant, a process, or a quantity of a material
specified in Part 2 of Schedule 9;

(b) theintroduction of new plant, a new process, new material
or a new operating procedure;

(c) achange to the safety management system for the facility,
in particular, a change in the organisation of the facility.

national security information means information the
disclosure of which is likely to prejudice Australia’s national
security.

nuclear installation has the meaning given by section 13 of the
Australian Radiation Protection and Nuclear Safety Act 1998.

occupational health and safety competency standards means
the standards included in a training program developed for a
major hazard facility under regulation 9.51.
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potential major hazard facility means a proposed or existing
facility, other than an identified major hazard facility:

(@ thatisor will be:
(1) anuclear installation; or
(it) aprescribed radiation facility; or
(iii) a laboratory that deals with a biological agent that

requires Physica Containment 3 or 4, within the
meaning of AS/NZS 2243.3:2002; or

(iv) afacility at which an activity undertaken involves,
or is likely to involve, temporarily or permanently,
the processing, production, disposal, handling, use
or storage of

(A) aquantity of a material specified in Part 2 of
Schedule 9 that equals or exceeds 10% of the
threshold quantity for that material; or

(B) aquantity of 2 or more materials specified in
Part 2 of Schedule 9 that equals or exceeds
10% of the aggregate threshold quantity for
those materials; or

(b) inrelation to which a notification has been issued by the
Commission under regulation 9.05.

prescribed radiation facility means a facility or installation
prescribed by regulation 6 of the Australian Radiation
Protection and Nuclear Safety Regulations 1999.

threshold quantity means, in relation to a material specified in
an itemin Part 2 of Schedule 9, the threshold quantity specified
in column 4 of that item.

Interpretation — quantity equalling or exceeding
aggregate threshold quantity

In this Part, a quantity of 2 or more materials specified in Part 2
of Schedule 9 equals or exceeds the aggregate threshold
quantity for those materials if the result of the application of
the aggregation formula in Part 4 of Schedule 9 in relation to
those materials exceeds 1.
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Division 9.2 Notification and classification of a

potential major hazard facility

Subdivision A Notifications of potential major hazard
facilities
9.05 Identification of potential major hazard facility —
notification by Commission

(1) If the Commission believes, on reasonable grounds, that an
activity undertaken at an existing facility could cause a major
accident, the Commission must give written notice of that
belief to the employer in control of the facility.

(2) If the Commission believes, on reasonable grounds, that an
activity that is likely to be undertaken at a proposed facility
once it is in operation could cause a major accident, the
Commission must give written notice of that belief to the
person that intends to be the employer in control of the facility.

9.06 Notification of potential major hazard facility

(1) Anemployer in control of, or an employer that intends to be in
control of, a potential major hazard facility must notify the
Commission about the facility, in a form approved by the
Commission.

(2) Subject to subregulation (4), a notification given to the
Commission under this regulation in relation to a facility that is
an existing facility must include the following information:

(@ the name of the employer in control of the facility;
(b) theaddress or location of the facility;
(c) the name, title and contact details of a contact person for
the facility;
(d) adescription of the nature of the facility, including:
(i) whether the facility is:
(A) anuclear installation; or
(B) aprescribed radiation facility; or
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(C) a laboratory dealing with biological agents
requiring Physical Containment 3 or 4 within
the meaning of AS/NZS 2243.3:2002; and

(ii) adescription of general site activities;

(e) whether an activity that is undertaken at the facility
involves, or is likely to involve, temporarily or
permanently, the processing, production, disposal,
handling, use or storage of:

(i) a quantity of a material specified in Part 2 of
Schedule 9 that equals or exceeds the threshold
guantity for that material; or

(i) aquantity of 2 or more materials specified in Part 2
of Schedule 9 that equals or exceeds the aggregate
threshold quantity for those materials;

(f) whether, in the opinion of the employer, an activity that is
undertaken at the facility could cause a major accident;

(g) thelikely consequences of amajor accident at the facility;

(h) for each material present at the facility — the quantity in
which the materia is present;

(i) if amaterial specifiedinanitemin Part 2 of Schedule 9 is,
or islikely to be, present at the facility in a quantity that is
more than 2% of the threshold quantity for that material —
sufficient information to identify the material, including, if
applicable:

(i) the name of the material; and
(it) the chemical name of the material; and

(iii) the Chemical Abstract Service (CAS) number for the
material; and

(iv) any other name by which the material is known; and
(v) the molecular formulafor the material; and
(vi) the maximum quantity in which the material is, or is
likely to be, present at the facility; and
(vii) the maximum rate of production of the material
undertaken at the facility.
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(3) Subject to subregulation (4), a notification given to the
Commission under this regulation in relation to a facility that is
aproposed facility must include the following information:

@

(b)
(©)

(d)

(€)

(f)

(9)
(h)

the name of the employer that intends to be in control of
the facility;

the proposed address or location of the facility;

if possible, the name, title and contact details of a contact
person for the facility onceit isin operation;

a description of the proposed nature of the facility,
including:

(i) whether the facility will be, or islikely to be:

(A) anuclear installation; or

(B) aprescribed radiation facility; or

(C) a laboratory dealing with biological agents
requiring Physical Containment 3 or 4 within
the meaning of AS/NZS 2243.3:2002; and

(i) adescription of planned genera site activities;
whether an activity that will be, or that is likely to be,
undertaken at the facility once it is in operation involves,
or is likely to involve, temporarily or permanently, the
processing, production, disposal, handling, use or storage
of:

(i) a quantity of a material specified in Part 2 of
Schedule 9 that will, or that is likely to, equal or
exceed the threshold quantity for that material; or

(i) aquantity of 2 or more materials specified in Part 2
of Schedule 9 that will, or that is likely to, equal or
exceed the aggregate threshold quantity for those
materials,

whether, in the opinion of the employer, an activity that
will be, or that is likely to be, undertaken at the facility
once it isin operation could cause a major accident;

the likely consequences of a major accident at the facility
once it isin operation;

for each material that will be, or that is likely to be,
present at the facility once it isin operation — the quantity
in which the material will be, or islikely to be, present;
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(i) if amateria specified in an item in Part 2 of Schedule 9
will be, or islikely to be, present at the facility onceitisin
operation in a quantity that is more than 2% of the
threshold quantity for that materid — sufficient
infformation to identify the materia, including, if
applicable:

(i) the name of the material; and

(it) the chemical name of the material; and

(iii) the Chemical Abstract Service (CAS) number for the
material; and

(iv) any other name by which the material is known; and

(v) the molecular formulafor the material; and

(vi) the maximum quantity in which the material will be,
or islikely to be, present at the facility; and

(vii) the maximum rate of production of the material that
will be, or that is likely to be, undertaken at the
facility.

(4) For subregulations (2) and (3), if information to be included in
a notification is national security information, the employer
may comply with the relevant subregulation by giving the
Commission a summary, in a form approved by the
Commission, of that information.

(5 A notification must be given to the Commission:

(@ for a proposed potential major hazard facility — at least
3 months before operations begin at the facility; and

(b) for apotential major hazard facility that:

(i) is in existence before the commencement of this
Part; and

(i) isnot afacility in relation to which a notification has
been given by the Commission under
regulation 9.05;

within 3 months after the commencement of this Part; and
(c) for afacility:
(i) thatisnot aproposed potential major hazard facility;
and

(if) inrelation to which a notification has been given by
the Commission under regulation 9.05;
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within 3 months after the notification is given; and
(d) forafacility that:
(i) isnot aproposed potential major hazard facility; and
(i) will become a potential major hazard facility
because of a modification to the facility;

at least 3 months before the modification becomes
operative.

9.07 Consideration of notification

(1) On receiving natification of a potential major hazard facility
under regulation 9.06, the Commission must:

(8 consider the information provided by the employer; and
(b) either:
(i) decide whether or not to classify the facility as a
major hazard facility; or
(i) ask the employer, by written notice, to give the
Commission additional information necessary to

assist it to decide whether or not to classify the
facility asamajor hazard facility.

(2) If the Commission asks the employer to give it additional
information:

(@ the information must be given to the Commission within
the period specified in the notice; and
(b) the Commission must not decide whether or not to classify
the facility as amajor hazard facility until the earlier of:
(i) theexpiration of the period; and
(ii) the date theinformation is given to the Commission.

(3) If the additional information is not provided within the period
specified in the notice, the Commission may decide whether or
not to classify the facility as a major hazard facility on the basis
of the information about the facility that is available to the
Commission.
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Subdivision B Classification of potential major hazard
facility

9.08 Classification as major hazard facility

(1) In making a decision under subparagraph 9.07 (1) (b) (i), the
Commission must classify a potential major hazard facility that
isan existing facility as amajor hazard facility if:

(@ an activity that is undertaken at the facility involves, or is

likely to involve, temporarily or permanently, the

processing, production, disposal, handling, use or storage
of:

(i) a quantity of a material specified in Part 2 of
Schedule 9 that equals or exceeds the threshold
quantity for that material; or

(i) aquantity of 2 or more materials specified in Part 2
of Schedule 9 that equals or exceeds the aggregate
threshold quantity for those materials; or

(b) thefacility isanuclear instalation; or

(c) the facility is a laboratory dealing with biological agents
requiring Physical Containment 4, within the meaning of
ASINZS 2243.3:2002.

(2) In making a decision under subparagraph 9.07 (1) (b) (i), the
Commission may classify a potential major hazard facility that
is an existing facility as a maor hazard facility if, having
regard to the information provided by the employer under
regulations 9.06 and 9.07 (if any), the Commission is satisfied
that an activity undertaken at the facility could cause a mgor
accident.

Examples

Potential major hazard facilities that could be classified as a major hazard

facility include the following:

e aprescribed radiation facility;

e alaboratory deding with biological agents requiring Physica
Containment 3 (within the meaning of AS/NZS 2243:3:2002);

e a facility a which a material specified in an item in Part 2 of
Schedule 9 is present, or is likely to be present, in a quantity that is
more than 10% of the threshold quantity for that material;
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9.09

(D

)

©)

(4)

e afacility at which 2 or more materials specified in Part 2 of Schedule 9
are present, or are likely to be present, in a quantity that is more than
10% of the aggregate threshold quantity for those materials;

e afacility at which large quantities of a dangerous good specified in
Schedule 8 are present.

Notification of decision under
subparagraph 9.07 (1) (b) (i)

The Commission must give an employer in control of, or an
employer that intends to be in control of, a potential major
hazard facility written notice of a decision to classify or to not
classify the facility as amagjor hazard facility.

The notice must:

(8 subject to subregulation (3), be given to the employer
within 6 months after the date when the employer gave the
Commission notification under regulation 9.06; and

(b) state:
(i) thereasonsfor the Commission’s decision; and
(it) if the decision is to classify the facility as a mgjor
hazard facility — the employer’ s review rights under
regulation 9.67.

If the Commission is likely to take more than 6 months to make
a decision about whether to classify a potential major hazard
facility as amajor hazard facility, the Commission must tell the
employer, by written notice, before the end of the 6 months,
when the decision islikely to be made.

If the Commission gives an employer written notice under
subsection (3), the Commission must decide whether or not to
classify the potential major hazard facility as a major hazard
facility by the date specified in the notice.

Subdivision C Revocation of classification of major

hazard facility

Note For this Subdivision, an identified major hazard facility is taken to
have been classfied as a magor hazard facility under
subparagraph 9.07 (1) (b) (i) — seeregulation 9.14.
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9.10

9.11

D

)

(D)

Application for revocation of classification of major
hazard facility

An employer in control of afacility that has been classified asa
major hazard facility by the Commission under
subparagraph 9.07 (1) (b) (i) may apply to the Commission to
have the classification revoked in any of the following
circumstances:

(@) if, at the time the facility was classified, an activity at the
facility involved, or was likely to involve, temporarily or
permanently, the processing, production, disposal,
handling, use or storage of a quantity mentioned in
subparagraph 9.08 (1) (a) (i) or (ii) — any such activity
has ceased, or will cease, to be undertaken at the facility;

(b) if, at the time the facility was classified, it was a nuclear
installation — the facility has ceased, or will cease, to be a
nuclear installation;

(c) if, a the time the facility was classified, it was a
laboratory dealing with biological agents requiring
Physical Containment 4, within the meaning of AS/NZS
2243.3:2002 — the facility has ceased, or will cease, to be
such alaboratory;

(d) in any other case — if the employer is of the opinion that
no activity undertaken at the facility could cause a major
accident.

An application under this regulation must be made:
(@ inaform approved by the Commission; and

(b) not later than 6 months before the date on which the
employer wishes the revocation to take effect.

Consideration of application for revocation of
classification

On receiving an application under regulation 9.10, the
Commission must:
(@ consider the information provided by the employer; and
(b) either:
(i) decide whether or not to revoke the classification of
the facility asamajor hazard facility; or
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(i) ask the employer, by written notice, to give the
Commission additional information necessary to
assist it to decide whether or not to revoke the
classification.

(2) If the Commission asks the employer to give it additional
information:

(@ the information must be given to the Commission within
the period specified in the notice; and

(b) the Commission must not decide whether or not to revoke
the classification of the facility as a mgjor hazard facility
until the earlier of:

(i) theexpiration of the period; and
(if) the date the information is given to the Commission.

(3) If the additional information is not provided within the period
specified in the notice, the Commission may decide whether or
not to revoke the classification of the facility as a major hazard
facility on the basis of the information about the facility that is
available to the Commission.

9.12 Revocation of classification as major hazard facility

In making a decision under subparagraph 9.11 (1) (b) (i), the
Commission may revoke the classification of a facility as a
major hazard facility if:

(& no activity undertaken at the facility involves, or is likely
to involve, temporarily or permanently, the processing,
production, disposal, handling, use or storage of:

(i) a quantity of a material specified in Part 2 of
Schedule 9 that equals or exceeds the threshold
quantity for that material; or

(i) aquantity of 2 or more materials specified in Part 2
of Schedule 9 that equals or exceeds the aggregate
threshold quantity for those materials; and

(b) thefacility isnot a nuclear installation; and

(c) the facility is not a laboratory dealing with biological
agents requiring Physical Containment 4, within the
meaning of AS/NZS 2243.3:2002; and
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)

(d) the Commission is satisfied that no activity undertaken at
the facility could cause a major accident.

Notification of decision under
subparagraph 9.11 (1) (b) (i)

The Commission must give an employer that has made an
application under regulation 9.10 written notice of a decision to
revoke or to not revoke the classification of a facility as a
major hazard facility.

The notice must:

(& be given to the employer within 6 months after the date
when the employer made the application under
regulation 9.10; and

(b) state:

(i) thereasonsfor the Commission’s decision; and

(i) if the decision is to refuse to revoke the
classification of the facility as a major hazard
facility — the employer's review rights under
regulation 9.67.

Subdivision D Classification of identified major hazard

9.14

facility

Identified major hazard facility taken to be classified
under subparagraph 9.07 (1) (b) (i)

For Subdivision C of Division 9.2, an identified magjor hazard
facility is taken to have been classified under
subparagraph 9.07 (1) (b) (i).
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Division 9.3 Licence to operate a major hazard
facility
Subdivision A Licensing scheme for employers in

control of major hazard facilities

9.15 Definition for Subdivision A

In this Subdivision:
safety report means:
(@ for:

(i) afacility classified as a magjor hazard facility under
subparagraph 9.07 (1) (b) (i), other than a major
hazard facility in relation to which a certificate of
complianceisin force; or

(i) an identified maor hazard facility in relation to
which a licence issued under this Subdivision is in
force;

areport prepared in accordance with regulation 9.47; and

(b) for amajor hazard facility in relation to which a certificate
of compliance is in force— a report that deals with the
kinds of matters specified in Schedule 9A and that is
prepared in accordance with a condition of the certificate
of compliance; and

(c) for an identified mgjor hazard facility in relation to which
abridging licenceisin force — areport that deals with the
kinds of matters specified in Schedule 9A and that is
prepared in accordance with a condition of the bridging
licence.

9.16 Licence to operate a major hazard facility

An employer in control of a major hazard facility must hold a
licence, issued under regulation 9.20, to operate the facility,
unless:

(@) a bridging licence, or a certificate of compliance, is in
forcein relation to the employer and the facility; or
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9.17

9.18

(1)

)

D

(b) the employer is exempt from this requirement under
regulation 9.17.

Exemptions from licensing requirement

Period for making an application for a licence has not
expired

Regulation 9.16 does not apply to an employer in control of a

major hazard facility if:

(@) the employer has not made an application to the
Commission for a licence in accordance with
regulation 9.18; and

(b) the period within which the application must be made,
worked out under regulation 9.19, has not expired.

Application for licence, certificate of compliance or
transfer of licence or certificate of compliance made to
Commission and not determined

Regulation 9.16 does not apply to an employer in control of a

major hazard facility if:

(@ the employer has made an application to the Commission
for:

(i) alicence, in accordance with regulation 9.18; or

(i) a certificate of compliance, in accordance with
regulation 9.25; or

(iii) the transfer of a licence (including a bridging
licence) or a certificate of compliance, in accordance
with regulation 9.34; and

(b) the Commission has not notified the employer whether the
application has been granted or refused.

Application for licence

Subject to regulation 9.17, an employer in control of, or an
employer that intends to be in control of, a maor hazard
facility must apply to the Commission for a licence to operate
the facility.
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Note A licence issued under this Division will be in force for a specified
period — see regulation 9.21. If an employer that holds a licence issued
under this Division intends to continue to be in control of a major hazard
facility after the expiration of the licence period, the employer must apply
for a new licence— see subregulation 9.19 (1) for the timeframe for
making an application for anew licence.

The application must:

@
(b)

(©)

be in writing, in aform approved by the Commission; and

be accompanied by an executive summary, prepared in
accordance with subregulation (3), of the assessment of
the current safety report for the major hazard facility; and

be made within the period worked out under
regulation 9.19.

The executive summary of an assessment of the safety report
must:

@
(b)

(©)

(d)

be prepared by an approved assessor; and

include a brief description of how the major hazard facility
complies with these Regulations and with the conditions
of any licence (including a bridging licence) or certificate
of compliance issued under this Division that isin force in
relation to the employer and the facility; and

for:

(i) afacility classified as a major hazard facility under
subparagraph 9.07 (1) (b) (i), other than a major
hazard facility in relation to which a certificate of
complianceisin force; or

(i) an identified maor hazard facility in relation to
which a licence issued under regulation 9.20 is in
force;

include a statement about whether the approved assessor is
satisfied that the safety report complies with the
requirements of regulation 9.47; and

for amajor hazard facility in relation to which a certificate
of compliance is in force— include a statement about
whether the approved assessor is satisfied that the safety
report complies with the requirements (if any) for the
safety report included in the certificate; and
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9.19

(4)

(D)

)

(e) for an identified mgjor hazard facility in relation to which
a bridging licence is in force — include a statement about
whether the approved assessor is satisfied that the safety
report complies with the requirements (if any) for the
safety report included in the bridging licence; and

(f) addressthe following matters:
(i) hazard identification for major hazards at the
facility;
(if) risk assessment for major hazards at the facility;
(iif)  risk control for major hazards at the facility;

(iv) whether the employer has implemented an adequate
safety management system;
(v) thedevelopment of the safety report; and

(g) include an assessment of the employer’s ability to operate
the major hazard facility in a safe manner; and

(h) include a statement about whether, in the approved
assessor’'s opinion, the employer should be granted a
licence and what conditions (if any) the grant of the
licence should be subject to.

The employer must ensure that a copy of the safety report, and
a copy of the assessment of the safety report, is available for
inspection on request by an investigator.

Period for making an application for a licence

If an application for alicence is made under regulation 9.18 by
an employer that holds a licence (including a bridging licence)
or a certificate of compliance, issued or taken to be issued
under this Division, in relation to the facility, the application
must be made at least 6 months before the date on which the
licence or certificate will cease to bein force.

If an application for alicence is made under regulation 9.18 by
an employer whose application for the transfer of a licence
issued under this Division (including a bridging licence) or a
certificate of compliance has been refused under
paragraph 9.35 (1) (b), the application under regulation 9.18
must be made by the end of 6 months after the date when the

Occupational Health and Safety (Safety Standards) 249
Regulations 1994

Federal Register of Legislative Instruments F2007C00166



Part 9

Division 9.3

Major hazard facilities
Licence to operate a major hazard facility

Regulation 9.19

3

(4)

refusal decision was notified to the employer under
subregulation 9.35 (5).

If subregulation (2) does not apply and an application for a
licence is made under regulation 9.18 in relation to a facility
that has been classified as a maor hazard facility under
subparagraph 9.07 (1) (b) (i) and by an employer (the second
employer) that has, or that will, take control of the facility from
another employer (the first employer), the application must be
made, subject to subregulation (2), either:

(& by thelater of:

(i) theend of 21 months after the date when the facility
was classified as amajor hazard facility; and

(ii) the end of 6 months after the second employer takes
control of the facility; or

(b) if the second employer has applied, under
subregulation 9.47 (5), for an extension of the period
within which a safety report must be prepared — within
the period approved by the Commission under
subregulation 9.47 (7).

Notel See also regulation 9.72 for requirements in relation to a major
hazard facility that an employer will take control of from another employer.

Note 2 |If the employer applies for an extension of the period within which
a safety report must be prepared, the Commission may ask the employer to
submit a timetable for the preparation of the safety report to the
Commission — see subregulation 9.47 (8).

If an application for a licence is made under regulation 9.18 in
relation to an identified major hazard facility in relation to
which a bridging licence is in force and by an employer (the
second employer) that has, or that will, take control of the
facility from another employer (the first employer), the
application must, subject to subregulation (2), be made by the
end of 6 months after the second employer takes control of the
facility.

Note See also regulation 9.72 for requirements in relation to a major
hazard facility that an employer will take control of from another employer.
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(5)

(6)

D

If an application for a licence is made under regulation 9.18 in
relation to an identified maor hazard facility in relation to
which alicence issued under regulation 9.20 isin force and by
an employer (the second employer) that has, or that will, take
control of the facility from another employer (the first
employer), the application must be made, subject to
subregulation (2), either:

(@ by the end of 6 months after the second employer takes

control of the facility; or

(b) if the second employer has applied, under
subregulation 9.47 (5), for an extension of the period
within which a safety report must be prepared — within
the period approved by the Commission under
subregulation 9.47 (7).

Notel See also regulation 9.72 for requirements in relation to a major
hazard facility that an employer will take control of from another employer.

Note 2 If the employer applies for an extension of the period within which
a safety report must be prepared, the Commission may ask the employer to
submit a timetable for the preparation of the safety report to the
Commission — see subregulation 9.47 (8).

If subregulations (1) to (5) do not apply, an application for a
licence made under regulation 9.18 must be made either:

(@ within 21 months after the date when the facility was
classified as amajor hazard facility; or

(b) if the employer has applied, under subregulation 9.47 (5),
for an extension of the period within which a safety report
must be prepared — within the period approved by the
Commission under subregulation 9.47 (7).

Note If the employer applies for an extension of the period within which a
safety report must be prepared, the Commission may ask the employer to
submit a timetable for the preparation of the safety report to the
Commission — see subregulation 9.47 (8).

Issue of licence

On recelving an application from an employer for a licence
under subregulation 9.18 (1), the Commission must:

(@) issuealicenceto the employer; or

(b) refusetoissue alicence to the employer; or
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(c) ask the employer, by written notice, to give the
Commission additional information necessary to assist it
to decide whether to issue a licence to the employer.

(2) If the Commission asks an employer to give the Commission
additional information in relation to an application:

(@ the information must be given to the Commission within
the period specified in the notice; and
(b) the Commission must not decide whether or not to issue a
licence until the earlier of:
(i) theexpiration of the period; and
(if) the date theinformation is given to the Commission.

(3) If the additional information is not provided within the period
specified in the notice, the Commission may decide whether or
not to issue a licence on the basis of the information about the
facility and the employer that is available to the Commission.

(4) The Commission may issue alicenceif it is satisfied that:

(@) the current safety report for the major hazard facility has
been prepared in accordance with:

(i) regulation 9.47; or

(if) the conditions of any bridging licence or certificate
of compliance that is in force in relation to the
employer and the facility; and

(b) the assessment of the safety report has been undertaken by
an approved assessor; and

(c) the employer has implemented an adequate safety
management system; and

(d) the employer has the ability to operate the major hazard
facility in a safe manner.

(5) If the Commission refuses to issue the licence, the Commission
must give the employer a written notice setting out:

(& thereasonsfor the Commission’s decision; and
(b) the employer’sreview rights under regulation 9.67.
(6) A notice under subregulation (5) must be given within

6 months of receiving the employer's application for the
licence.
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9.21

9.22

(7)

(8)

9)

(D

(2

(D

If the Commission decides to issue a licence to the employer,
the licence must, subject to subregulations (8) and (9), be
issued within 6 months of receiving the employer’s application
for the licence.

The Commission must give the employer written notice if a
licence will be issued later than 6 months after receiving the
employer’ s application for the licence.

If the Commission gives an employer written notice under
subregulation (8), the licence must be issued within the period
specified in the notice.

Note An application may be made under regulation 9.34 for the transfer of
alicence issued under this regulation.

Period for which licence is in force

A licence issued under regulation 9.20 must specify:
(@) thedate onwhich it takes effect; and
(b) the period for which itisto beinforce.

The period for which the licence is to be in force must not be
longer than 5 years from the date on which the licence takes
effect.

Conditions of licence

A licence issued under regulation 9.20 is subject to the
following conditions:

(@ the employer to whom the licence is issued must ensure
that a copy of the licence is kept at the maor hazard
facility operated under the licence;

(b) the employer must ensure that the licence is available for
inspection on request by an investigator, an employee, a
contractor, a health and safety representative or a
representative of emergency services,

(c) the employer must alow the Commission access to the
facility for the purpose of assessing the employer's
compliance with the conditions of the licence;

(d) any other condition specified by the Commission in the
licence.
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(2) The Commission may, by notice in writing given to the
employer to whom the licence is issued:

(@ add acondition to the licence; or
(b) vary acondition specified in the licence; or
(c) revoke acondition specified in the licence.

(3 An employer must comply with the conditions to which a
licence is subject, including a condition that has been added or
varied.

(4) A notice given under subregulation (2) must state:
(& thereasonsfor the Commission’s decision; and
(b) the employer’sreview rights under regulation 9.67.

9.23 Suspension or cancellation of licence
(1) The Commission may suspend or cancel alicence issued under
regulation 9.20 if:

(@) the classification of the mgjor hazard facility in relation to
which the licence was issued is revoked under
subparagraph 9.11 (1) (b) (i); or

(b) the Commission is satisfied that:

(i) the safety management system no longer provides a
comprehensive and integrated management system
for the prevention of major accidents at the major
hazard facility; or

(i) the employer has failed to comply with a condition
of the licence; or

(iii) the employer no longer has the ability to operate the
major hazard facility in a safe manner; or

(iv) thelicence wasissued on the basis of:

(A) the provison of fase or mideading
information; or

(B) afailureto disclose particular information;

in the employer’s application for the licence or
under regulation 9.20.
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(2) If the Commission decides to suspend or cancel an employer’s
licence under subregulation (1), the Commission must give the
employer written notice of that decision.

(3) A notice given under subregulation (2) must state:

(&) the date from which the licence is suspended or cancelled;
and

(b) if the decision is to suspend the licence — the period for
which the licence is suspended; and

(c) thereasonsfor the Commission’s decision; and
(d) theemployer’sreview rights under regulation 9.67.

Subdivision B Certificate of compliance scheme for
employers in control of major hazard
facilities

9.24 Definition for Subdivision B

In this Subdivision:
existing Commonwealth scheme means a law of the

Commonwealth that has a direct effect or an indirect effect on
occupational health and safety.

9.25 Application for certificate of compliance

(1) Anemployer in control of, or an employer that intends to be in
control of, amajor hazard facility may apply for a certificate of
compliance in relation to the facility if, at the time the
application is made, operations at the facility are regulated by
an existing Commonwealth scheme.

(2) The application must:
(@ beinwriting, in aform approved by the Commission; and
(b) beaccompanied by:
(i) sufficient information to identify the existing
Commonwesalth scheme under which the major
hazard facility is regulated; and

(i) acopy of any licence, certificate or other instrument
made or issued under the existing Commonwealth
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©)

(4)

(5)

(6)

scheme that imposes conditions on the operation of
the facility; and
(iii) acopy of any report (however described) that:

(A) relates to an incident at the facility that
would, if this Part had applied in relation to
the facility at the time of the incident, have
been a major accident within the meaning of
this Part; and

(B) was prepared under the existing
Commonwealth scheme.

If the Commission asks an employer to give the Commission
additional information in relation to an application:

(&8 the information must be given to the Commission within
the period specified in the notice; and

(b) the Commission must not decide whether or not to issue a
certificate of compliance until the earlier of:

(i) theexpiration of the period; and
(ii) the date theinformation is given to the Commission.

If the additional information is not provided within the period
specified in the notice, the Commission may decide whether or
not to issue a certificate of compliance on the basis of the
information about the facility and the employer that is available
to the Commission.

On receiving the application, the Commission must:

(8 issue a certificate of compliance in accordance with
regulation 9.26; or

(b) refuseto issuethe certificate; or

(c) ask the employer, by written notice, to give the
Commission further information necessary to assist it to
decide whether or not to issue a certificate of compliance.

If the Commission refuses to issue a certificate of compliance,
the Commission must give the employer a written notice
setting out:

(@ thereasonsfor refusing to issue the certificate; and
(b) theemployer’sreview rights under regulation 9.67.
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(7)

(8)

9)

(10)

9.26

(D

(2)

A notice under subregulation (6) must be given within
6 months of receiving the employer's application for the
certificate of compliance.

If the Commission decides to issue a certificate of compliance,
the certificate must, subject to subregulations (9) and (10), be
issued within 6 months of receiving the employer’s application
for the certificate.

If the Commission is likely to take more than 6 months to issue
a certificate of compliance, the Commission must tell the
employer, by written notice, before the end of the 6 months,
when the certificate is likely to be issued.

If the Commission gives an employer written notice under
subregulation (9), the certificate of compliance must be issued
by the date specified in the notice.

Issue of certificate of compliance

The Commission may issue a certificate of compliance to an
employer in relation to a maor hazard facility if the
Commission is satisfied that:

(@ the existing Commonwealth scheme under which the
facility is regulated is comparable to the scheme set out in
this Part; and

(b) the employer has been complying with the existing
Commonwealth scheme; and

(c) the employer's continued compliance with the existing
Commonwealth scheme would satisfy the requirements of
Subdivision B of Division 9.4.

Note An application may be made under regulation 9.34 for the transfer of
a certificate issued under this regulation.

For subregulation (1), in determining whether the existing
Commonwealth scheme is comparable to the scheme set out in
this Part, the Commission must have regard to the requirements
imposed in relation to the facility by or under the existing
Commonwealth scheme, including, in particular, whether the
employer in control of the facility is required to undertake,
prepare or provide any of the following:

(@ hazard identification;

Occupational Health and Safety (Safety Standards) 257
Regulations 1994

Federal Register of Legislative Instruments F2007C00166



Part 9

Division 9.3

Major hazard facilities
Licence to operate a major hazard facility

Regulation 9.27

9.27

9.28

(b)
(©)

(d)
(€)
(f)
(9)
(h)

risk assessment;

risk control by implementation of a safety management
system;

a safety report (however described);
community information;

training and education;

emergency planning;

security planning.

Period for which certificate of compliance is in force

If the Commission issues a certificate of compliance under
paragraph 9.25 (5) (a), the certificate of compliance must

specify:
(@ thedate on which the certificate takes effect; and
(b) the period for which the certificate isto be in force.
Conditions of certificate of compliance

(1) A certificate of compliance is subject to the following
conditions:
(@) if operations at the facility cease to be regulated by the

(b)

(©)

(d)

(€)

existing Commonwealth scheme that applied in relation to
the facility at the time the certificate was issued, the
employer must, as soon as practicable after the existing
Commonwealth scheme ceases to apply, give the
Commission written notice of that fact;

the employer to whom the certificate is issued must ensure
that a copy of the certificate is kept at the magjor hazard
facility operated under the certificate;

the employer must ensure that the certificate is available
for inspection on request by an investigator, an employee,
a contractor, a health and safety representative or a
representative of emergency services;

the employer must allow the Commission access to the
facility for the purpose of assessing the employer's
compliance with the conditions of the certificate;

any other condition specified by the Commission in the
certificate of compliance.
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9.29

)

©)

(4)

(1)

The Commission may, by notice in writing given to the
employer to whom the certificate of compliance isissued:

(@ add acondition to the certificate of compliance; or
(b) vary acondition specified in the certificate of compliance;

or
(c) revoke a condition specified in the certificate of
compliance.

An employer must comply with the conditions to which a
certificate of compliance is subject, including a condition that
has been added or varied.

A notice given under subregulation (2) must state:
(@ thereasons for the Commission’s decision; and
(b) theemployer’sreview rights under regulation 9.67.

Suspension or cancellation of certificate of
compliance

The Commission may suspend or cancel a certificate of

compliance if:

() operations at the maor hazard facility to which the
certificate relates ceases to be regulated by the existing
Commonwealth scheme that applied in relation to the
facility at the time the certificate was issued; or

(b) the employer has failed to comply with a condition of the
certificate of compliance; or

(c) the Commission is satisfied that the existing
Commonwealth scheme that applied in relation to the
facility at the time the certificate was issued is no longer
comparable to the scheme set out in this Part; or

(d) the certificate was issued on the basis of:

(i) theprovision of false or misleading information; or

(ii) afailureto disclose particular information;
in the employer’s application for the licence or under
regulation 9.25; or

(e) the classification of the major hazard facility in relation to
which the certificate was issued is revoked under
subparagraph 9.11 (1) (b) (i).
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(2) If the Commission decides to suspend or cancel a certificate of
compliance under subregulation (1), the Commission must give
the employer written notice of that decision.

(3) A notice given under subregulation (2) must state:

(@ the date from which the certificate of compliance is
suspended or cancelled; and

(b) if the decison is to suspend the certificate of
compliance— the period for which the certificate is
suspended; and

(c) thereasonsfor the Commission’s decision; and

(d) theemployer’sreview rights under regulation 9.67.

Subdivision C Bridging licence scheme for employers
in control of identified major hazard
facilities

9.30 Bridging licence taken to be issued to employer in
control of identified major hazard facility

An employer in control of afacility that is an identified major
hazard facility is taken to have been issued with a bridging
licence under this regulation.

Note An application may be made under regulation 9.34 for the transfer of
abridging licence that is taken to have been issued under this regulation.

9.31 Period for which bridging licence is in force

A bridging licence that is taken to have been issued under

regulation 9.30:

(@) takes effect on the day on which the definition of
identified major hazard facility first applied to the
facility; and

(b) ends:

(i) attheend of 18 months after that day; or

(i) if the Commission has determined, in writing, a
longer period in relation to the licence — at the end
of the period determined by the Commission.
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9.32 Conditions of bridging licence

(1) A bridging licence that is taken to have been issued under
regulation 9.30 in relation to an identified major hazard facility
is subject to the following conditions:

(@

(b)

the employer to whom the licence is taken to have been
issued must comply, subject to subregulation (2), with any
condition, duty or function that was imposed, in relation to
the employer or the facility, by or under the identified
State or Territory law to which the facility was subject
immediately before the day on which this Part first applied
to the employer in control of the facility;

any other condition specified by the Commission in
relation to the licence.

(2) The Commission may, by notice in writing given to the
employer:

@
(b)

(©)
(d)

(€)

add a condition to the bridging licence; or

vary a condition specified in relation to the bridging
licence; or

revoke a condition specified in relation to the bridging
licence; or

specify that the employer to whom the licence is taken to
have been issued is not required to comply with a
specified condition, duty or function mentioned in
paragraph (1) (a); or

specify the manner in which the employer to whom the
licence is taken to have been issued is required to comply
with a specified condition, duty or function mentioned in

paragraph (1) (a).

(3 Anemployer must comply with:

@
(b)

the conditions to which a bridging licence is subject,
including a condition that has been added or varied; and

a notice given under subregulation (2).

(4) A notice given under subregulation (2) must state:

@
(b)

the reasons for the Commission’ s decision; and
the employer’ s review rights under regulation 9.67.
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9.33

D

(b) the power, duty or function does not relate to the conferral

2

(b)

©)

(b)

(@

(©)

@

@

Powers, duties and functions under identified State
or Territory laws

Thisregulation appliesif:

or function:
(i) onaState or Territory authority; and
(i) inrelationto aperson or facility; and

of judicia power; and

been issued with a bridging licence under regulation 9.30.

If the power, duty or function relates to the review of a

decision:

duty or function in relation to the employer; and

performed by the State or Territory authority.

If the power, duty or function does not relate to the review of a

decision:

relation to the employer; and

Territory authority.
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an identified State or Territory law confers a power, duty

the power, duty or function could have been exercised or
performed by the State or Territory authority in relation to
an employer in control of a facility that is an identified
major hazard facility if the employer was not taken to have

application may be made to the Administrative Appeas
Tribunal for the exercise or performance of the power,

the Administrative Appeals Tribuna may exercise or
perform the power, duty or function in relation to the
employer in the same way, and on the same conditions, as
the power, duty or function could have been exercised or

application may be made to the Commission for the
exercise or performance of the power, duty or function in

the Commission may exercise or perform the power, duty
or function in relation to the employer in the same way,
and on the same conditions, as the power, duty or function
could have been exercised or performed by the State or
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Subdivision D Transfer of licence or certificate of

9.34

compliance between employers

Application for transfer of licence or certificate of
compliance

Q If:

)

©)

(@ alicence issued under regulation 9.20, a bridging licence
or a certificate of compliance is in force in relation to an
employer (the first employer) and a major hazard facility;
and

(b) the licence or certificate will be in force for at least
12 months; and

(c) another employer (the second employer) has taken, or will
take, control of the major hazard facility from the first
employer;

the second employer may apply to the Commission for the

licence or certificate (as applicable) to be transferred to the
second employer.

Note See aso regulation 9.72 for requirements in relation to a major
hazard facility that an employer will take control of from another employer.

The application must:

(& beinwriting, in aform approved by the Commission; and

(b) be accompanied by a written assurance from the second
employer that it will:

(i) comply with:
(A) this Part (to the extent to which it is
applicable); and
(B) the conditions to which the licence or
certificate of compliance is subject; and

(if) take any other steps that are necessary to ensure the
safe operation of the facility.

The application must be made by the end of 6 months after the
second employer takes control of the facility.

Note The application may be made before the second employer takes
control of the facility.
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9.35

D

)

©)

(4)

Transfer of licence or certificate of compliance
between employers

On receiving an application from an employer for the transfer
of a licence or a certificate of compliance under
subregulation 9.34, the Commission must:

(@ transfer the licence or certificate to the employer,
including transferring the licence or certificate subject to a
condition; or

(b) refuseto transfer the licence or certificate to the employer;
or

(c) ask the employer, by written notice, to give the
Commission additional information necessary to assist it
to decide whether to transfer the licence or certificate to
the employer.

If the Commission asks an employer to give the Commission
additional information in relation to an application for a
transfer:

(@ the information must be given to the Commission within
the period specified in the notice; and
(b) the Commission must not decide whether or not to transfer